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PREFATORY NOTE 





It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal] statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illust.ation, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 
(No. 3692) 


In re ARNOLD B. HOLLAND, WILLIAM B. BRODSKY, WILLIAM B. 
BRODSKY & COMPANY, INC., HOLLAND COMMODITIES CORPORATION 
AND HOLLAND OvVSON COMPANY. CEA Docket No. 59. Decided 
November 23, 1953. 


Suspension of Registration—Denial of Trading Privileges 


Upon respondent’s admission of certain jurisdictional facts, waiver of oral 
hearing, consent to entry of the order herein, and stipulation, the regis- 
istration of A. B. H. and that of W. B. B., as floor brokers under 
the act, are suspended, and their trading privileges are denied; and the 
registration of W. B. B. and Company, Inc., and that of H. O. Company, 
as futures commission merchants, are suspended and their trading 
privileges are denied, except that with respect to H. O. Company the 
suspension of registration and refusal of trading privileges are held 
in abeyance. 


Mr. Benjamin M. Holstein for Commodity Exchange Authority. Mr. Marshall 
M. Holleb, of Chicago, Illinois, for respondents. Mr. Jack W. Bain, 
Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1) instituted by a complaint issued 
under section 6(b) of the act (7 U.S.C. 9) on July 20, 1953, by 
the Acting Secretary of Agriculture. In a letter addressed to the 
Office of the Solicitor and filed with the Hearing Clerk on August 
6, 1958, respondent Holland Ovson Company set forth its version 
of the facts alleged in the complaint and denied any violation of 
the act. On August 28, 1953, an answer denying the material alle- 
gations of the complaint was filed on behalf of respondents Arnold 
B. Holland and the Holland Commodities Corporation. On the same 
date, a similar answer was filed on behalf of respondents William 
B. Brodsky and William B. Brodsky & Company, Inc. 

On October 21, 1953, prior to the date set for hearing, respond- 
ents Arnold B. Holland, Holland Commodities Corporation, Wil- 
liam B. Brodsky, and William B. Brodsky Company, Inc., filed 
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an amended answer, admission of facts, waiver of hearing, consent 
to entry of order, and stipulation. This document admits the fol- 
lowing jurisdictional facts, among others: That respondents Arn- 
old B. Holland and William B. Brodsky are members of the Chicago 
Mercantile Exchange and registered floor brokers under the Com- 
modity Exchange Act, that they were the officers, managers, and 
sole owners of the Holland-Brodsky Company, a former Illinois 
corporation and former registered futures commiszion merchant 
under the act, that respondent William B. Brodsky & Company, 
Inc., and the Holland Commodities Corporation, successor to the 
Holland-Brodsky Company, are Illinois corporations and regis- 
tered futures commission merchants under the act, and that the 
Chicago Mercantile Exchange is a duly designated contract mar- 
ket. This document also waives hearing, and consents to the entry 
cf an order suspending registrations and denying trading priv- 
ileges for a period of twenty (20 days) in the case cf respondents 
Arnold B. Holland and the Holland Commodities Corporation, and 
imposing similar sanctions for a period of ten (10) days in the 
case of William B. Brodsky and William B. Brodsky & Company, 
Inc. 

The hearing opened in Chicago, Illinois, on October 27, 1953, for 
the purpose of taking testimony concerning the charges against 
the remaining respondent, Holland Ovson Company. Jack W. Bain, 
Office of Hearing Examiners, was assigned as referee and pre- 
sided at the hearing. Marshall M. Holleb, of Chicago, Illinois, who 
had represented the other respondents, also represented the Hol- 
land Ovson Company. Benj. M. Holstein, Office of the Solicitor, 
appeared for the complainant. When the hearing opened, prior to 
the taking of testimony, respondent Holland Ovson Company an- 
nou.iced that it was also filing an amended answer and waiver of 
hearing. The amended answer admits that the Holland Commodi- 
ties Corporation, formerly the Holland-Brodsky Company, is an 
Illinois corporation and a registered futures commission merchant 
under the act, that respondent Holland Ovson Company is an 
Illinois corporation and a registered futures commission merchant 
under the act, and that respondent Arnold B. Holland is its vice 
ptesident. The document waives hearing on the charges in the 
complaint and consents to the entry of an order suspending the 
registration of the Holland Ovson Company as a futures commis- 
siou merchant and denying all trading privileges to it for a period 
of ten (10) days, such suspension and denial to be held in abey- 
ance for a period of one year conditioned upon observance of the 
act and regulations during that time. 





HOLLAND ET ALS. 
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CONCLUSIONS 


Section 0.4(b) of the Rules of Practice under the Ccmmodity 

Exchange Act (17 CFR 0.4(b) ) provides as follows: 
“Consent order. At any time after the issuance of the com- 
plaint and prior to the hearing in any preceeding, the Secre- 
tary, in his discretion, may allow the respondent to consent 
to an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 
Upon a record composed of the complaint and the stipulation 
or agreement consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall have 
the same force and effect as an order made after oral hear- 
ings.” 

In accordance with the above rule, it is concluded that the orders 

consented to by the respective respondents should be issued. 


ORDER 


Effective on the thirtieth day after the date of this order, the 
registration of respondent Arnold B. Holland as a floor broker 
and the registration of the Holland Commodities Corporation as a 
futures commission merchant are suspended for a period of twenty 
(20) days. Effective on the same date, all contract markets shall 
refuse all trading privileges thereon to respondents Arnold B. 
Holland and the Holland Commodities Corporation, whether for 
personal, corporate, or customers’ accounts, for a pericd of twenty 
(20) days. 

Effective on the thirtieth day after the date of this order the 
registration, of respondent William B. Brodsky as a floor broker 
and the registration of respondent William B. Brodsky & Com- 
pany, Inc., as a futures commission merchant are suspended for 
a period of ten (10) days. Effective on the same date all contract 
markets shall refuse all trading privileges thereon to respondents 
William B. Brodsky and William B. Brodsky & Company, Inc., 
whether for personal, corporate, or customers’ accounts, for a 
period of ten (10) days. 

Effective on the thirtieth day after the date of this order, the 
registration of respondent Holland Ovson Ccmpany as a futures 
commission merchant under the Commodity Exchange Act is sus- 
pended for a period of ten (10) days, and effective on the same 
date all contract markets shall refuse all trading privileges to the 
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said Holland Ovson Company, whether for corporate or for cus- 
tomers’ accounts, for a period of ten (10) days, such suspension 
of registration and refusal of trading privileges not to become 
effective unless, within one year from the date of this order the 
said Holland Ovson Company should, after complaint and hearing 
in accordance with established procedure, be found to have again 
violated the act, then and in that event and without further notice 
a supplemental order in this proceeding may be issued against 
the said Holland Ovson Company, which supplemental order shall 
make effective forthwith the aforesaid suspension of registration 
and refusal of trading privileges. 

A copy of this decision and order shall be served on the respond- 
ents and on each contract market. 


(No. 3693) 


In re C. P. POLAND, DOING BUSINESS AS PRICE AND COMPANY AND 
VALLEY BROKERAGE COMPANY. P&S Docket No. 1922. Decided 
November 3, 1953. 


Suspension of Registration Held in Abeyance—Cease and 
Desist — Violations of Act — Using Funds Belonging to 
Shippers—Failing to Meet Outstanding Drafts 


Respondent is ordered to cease and desist from violating the act by using 
funds belonging to shippers to finance respondent’s own speculations in 
livestock, and failing to meet outstanding drafts and thus endangering 
the prompt accounting and payment of shippers’ proceeds, and for such 
violations of the act respondent’s registration as a market agency and 
dealer is suspended for a period of 90 days, the suspension to be held 
in abeyance and not to become effective unless within one year from the 
effective date of this order it is found that respondent has again violated 
the act or the regulations issued thereunder. 

Messrs. George R. Springborg and Jerome S. Ducrest for Livestock Branch, 
Production and Marketing Administration. Mr. John C. Kappel, Jr. of 
St. Louis, Missouri, and Mr. Joseph O. Parker, of Pace and Parker, of 

_Washington, D. C., for respondent. Mr. John J. Curry, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act,” instituted by an Order of Inquiry and 
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Notice of Hearing filed by the Director of the Livestock Branch, 
Production and Marketing Administration, on November 17, 1950. 
Respondent is charged with violating section 312 of the act (7 
U.S.C. 213) and sections 201.40 and 201.41 of the regulations 
issued thereunder (9 CFR 201.40 and 201.41), hereinafter re- 
ferred to as the “regulations,” in that he used funds belonging to 
shippers to finance his own speculations in livestock conducted 
under the name of Price and Company; that respondent’s clearing 
operations conducted under the name of Valley Brokerage Com- 
pany had cash and current proceeds receivable amounting to only 
$44,874.71, whereas current assets in the amount of $99,630.88 
were required to meet outstanding drafts; and that these condi- 
tions endangered the prompt accounting and payment of shippers’ 
proceeds held by him in the Valley Brokerage Company’s custodial 
account for shippers’ proceeds, 

Respondent filed an answer on December 6, 1950, in which he 
attempted to explain certain of the violations complained of and 
which denied that a deficit existed in the Valley Brokerage Com- 
pany’s custodial account. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing which was held in St. Louis, 
Missouri, on February 27, 1951. The respondent was represented 
by John C. Kappel, Jr., Attorney at Law, St. Louis, Missouri. 
George R. Springborg, Office of the Solicitor, United States De- 
partment of Agriculture, represented the complainant. At the 
hearing, by means of stipulations on the record, the respondent, 
in effect, admitted the facts contained in the Order of Inquiry and 
Notice of Hearing. 

The examiner issued a report recommending that the respondent 
be found to have violated the act as charged. Both parties filed 
exceptions thereto and the respondent requested a stay of the final 
decision in this proceeding to enable him to obtain additional work- 
ing capital for the businesses involved herein in order to protect 
the shippers from any loss. On October 1, 1953, respondent filed 
a Waiver of Oral Argument and Motion for Issuance of Consent 
Order, in which respondent waived the oral argument previously 
requested and moved for the disposition of this proceeding on the 
basis of a consent order. Respondent alleges that he has added 
sufficient capital to the business to offset shortages existing in the 
accounts of Valley Brokerage Company and Price and Company 
at the time of the hearing; that such accounts are now in balance; 
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that frequent audits have been made by the complainant since 
the hearing, and that certain changes have been made in his opera- 
tions at the request of the complainant. Respondent requested, and 
complainant recommends, that this proceeding be disposed of by 
an order requiring respondent to cease and desist from the prac- 
tices complained of in the Order of Inquiry and containing, in ef- 
fect, a suspended suspension of respondent’s registration as a mar- 
ket agency doing business as Valley Brokerage Company and as a 
market agency and dealer doing business as Price and Company. 


FINDINGS OF FACT 


1. Respondent, C. P. Poland, is an individual registered under 
the act as a market agency under the trade name of Valley Brok- 
erage Company to render clearing services to registrants at the 
Mississippi Valley Stockyards, St. Louis, Missouri, and as a mar- 
ket agency and dealer under the trade name of Price and Com- 
pany to buy livestock on a commission basis and to buy and sell 
livestock in a dealer capacity at such stockyard. 


2. The Mississippi Valley Stockyards, St. Louis, Missouri, was, 
at all times mentioned herein, a posted stockyard subject to the pro- 
visions of the act. 

8. During the period January through June 1950, the respond- 
ent, while operating as Price and Company, purchased livestock 
from a commission firm at the stockyard and paid for such live- 
stock out of funds held by him for the benefit of shippers and com- 
mission firms in the Valley Brokerage Company’s Custodial Ac- 
count for Shippers’ Proceeds, and thereafter withheld payment to 
such account for several days, all of which more particularly 
appears in the following tabulation: 


Purchased No. Dateof Dateof No. days 
From Head Weight Amount Purchase Payment Delay 
1950 1950 


Cornbelt 

Livestock 

Commission 

Co. - 86,915 $8,170.85 
10,445 2,506.80 

9,175 1,972.62 

19,415 4,853.75 
20,880 5,223.93 
18,660 4,506.39 
10,605 2,465.66 
28,020 6,993.73 
23,775 5,139.99 


AQNI InN et TTIW 
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Purchased No. Dateof Dateof No. days 
From Head Weight Amount Purchase Payment Delay 
1950 1950 
Cornbclt 
Livestock 
Commission 
Co. 19 17,695 4,879.56 5-2 5-9 7 
” 18 11,315 2,979.20 5-15 5-22 7 
= 6 6,495 1,769.88 5-26 6-1 6 
~ 25 25,340 7,312.46 5-29 6-5 7 


4. The respondent in this proceeding was also the respondent 
in In re C. P. Poland, et al., P. & S. Docket No. 1695, 5 A.D. 6 
(1946), except that he then had an additional registration as a 
market agency and dealer under the trade name of Valley Sheep 
Company to buy sheep and goats on a commission basis and to buy 
and sell such livestock on his own account. In that decision the 
respondent was found to have violated the act and the regulations 
and was ordered to cease and desist from enumerated practices. 


CONCLUSIONS 


Funds deposited in a market agency’s shippers’ proceeds ac- 
count are trust funds in the hands of the market agency and must 
be treated as such. In re Bowles Livestock Commission Company, 
5 A.D. 886 (1946). The respondent, by purchasing livestock from 
the Corn Belt Livestock Commission Company under the trade 
name of Price and Company, paying for these purchases by drafts 
issued by the Valley Brokerage Company and drawn on its ship- 
pers’ proceeds account, and then delaying payment for such live- 
stock by Price and Company to Valley Brokerage Company, used 
funds held in trust by the Valley Brokerage Company for his own 
personal use and benefit .The use by respondent of cus‘omers’ funds 
to help finance his own operations in livestock constitutes an un- 
fair and deceptive practice in violation of section 312 of the act 
(7 U.S.C. 213) and section 201.40 of the regulations (9 CFR 201.- 
40). United States v. Donahue, 59 F (2d) 1019 (C.C.A. 8th, 1932) ; 
In re Wootten Commission Company, 4 A.D. 98 (1945). Such prac- 
tice also endangered the prompt accounting and payment of ship- 
pers’ proceeds held by respondent in the Valley Brokerage Com- 
pany’s custodial account for shippers’ prceceeds and constituted a 
violation of section 201.41 of the regulations (9 CFR 201.41). 

Inasmuch as complainant and respondent are in agreement that 
an order be issued against respondent (1) requiring him to cease 
and desist from the practices complained of in the Order of In- 
quiry and (2) suspending his registration as a market agency do- 
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ing business as Valley Brokerage Company and as a market agency 
and dealer doing business as Price and Company for a period of 
90 days, such suspension to be held in abeyance and not become 
effective unless within one year from the effective date of this 
order it is found that the respondent has again violated the act 
or the regulations issued thereunder, and inasmuch as respondent 
has added sufficient capital of offset formerly existing shortages 
and made certain changes in his operations, the order will be 
entered. The order entered in In re C. P. Poland et al., P. & S. 
Docket No. 1695, 5 A.D. 6 (1946), will continue in effect. 


ORDER 

Respondent shall cease and desist from engaging in the unfair 
and deceptive practices set forth in the Order of Inquiry. 

The respondent’s registrations as a market agency doing busi- 
ness as Valley Brokerage Company and as a market agency and 
dealer doing business as Price and Company are suspended for a 
period of 90 days. However, such suspension shall be held in abey- 
ance and shall not become effective unless the respondent, within 
a period of one year from the date of the order, is again found, 
after opportunity for hearing, to have violated the act or the regu- 
lations issued thereunder. 

This order shall become effective five days after service and 
copies hereof shall be served on the parties by registered mail or 
in person. 


(No. 3694) 


In re DENVER UNION STOCK YARD COMPANY. P&S Docket No. 450. 
Decided November 4, 1953. 


Continuation of Rates and Charges 
Since the parties are agreed, the respondent is authorized to continue as- 
sessing the current schedule of rates and charges, modified to embody 
the reduced yardage charges set forth in respondent’s petition filed on 
October 6, 1953, during the life of this order and, for good cause shown, 
this order shall become effective in less than 30 days. 
Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Ashley Sellers of Sellers and Conner, of Washington, 
D. C., for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards Act, 
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1921, as amended (7 U.S.C. 181 et seg.). The rates and charges 
which respondent is now assessing for stockyard services and 
facilities at the Union Stock Yards, Denver, Colorado, are those 
prescribed by an order issued on August 17, 1951 (10 A.D. 1033), 
as temporarily modified by orders issued on December 26, 1951 
(10 A.D. 1502), and October 16, 1952 (11 A.D. 851). The tempor- 
ary modifications are currently due to expire on December 31, 
1953. 

On October 6, 1953, respondent, by its attorney, filed a petition 
requesting that the temporary modifications of the schedule of 
rates and charges prescribed in the order of August 17, 1951, 
“be permitted to remain in effect on and after December 31, 1953 
for an indefinite period of time and that the modifications have 
the same status, from the point of view of their period of effective- 
ness, as if they had been prescribed in the said order of August 
17, 1951.” In addition, respondent requested that its schedule of 
rates and charges be modified so as to decrease the current yard- 
age rates applicable to sheep or goats consigned direct to packers 
and slaughterers from $.14 to $.10 per head, in the case of arrivals 
by rail, and from $.17 to $.12 per head, in the case of arrivals by 
vehicle other than rail. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer on October 20, 1953, stating 
that it had no objection to the proposed reductions in yardage rates 
but that it believed the action proposed by respondent relating to 
the indefinite continuation of the currently-effective temporary 
modifications of the schedule prescribed by the order of August 
17, 1951, was of such a nature that it should only be taken after 
public notice and hearing. The Branch accordingly recommended 
that an order be issued authorizing the reductions in yardage rates 
proposed by respondent and that consideration of respondent’s 
additional proposal be deferred pending further action by respond- 
ent. The Branch indicated that it would have no objection to an 
extension of the temporary modifications now in effect, together 
with the reduced yardage rates, for a reasonable period of time 
beyond December 31, 1953. 

Respondent’s attorney filed a memorandum of concurrence on 
October 22, 1953, stating that respondent would not take issue 
with the answer of the Livestock Branch and requesting that an 
order be issued, without further procedure, permitting respondent 
to continue to assess until and including December 31, 1955, the 
rates and charges currently in effect, except for the yardage 
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charges on direct consignments of sheep or goats which it re- 
quested authority to reduce as set forth in the petition filed on 
October 6, 1953. 

Prior to the issuance of the orders of August 17, 1951, Decem- 
ber 26, 1951, and October 16, 1952, notice of the petitions therefor 
was given to the public, and, although interested persons were 
afforded an opportunity to be heard, no interested person no‘ified 
the Hearing Clerk of a desire to be heard. Inasmuch as the pres- 
ent petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or new rates and charges for 
services or facilities not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

Since the parties are agreed, the respondent is authorized to 
continue assessing the current schedule of rates and charges, mod- 
ified to embody the reduced yardage charges set forth in respond- 
ent’s petition filed on October 6, 1953, during the life of this order. 

The respondent who must prepare for and be ready to ccmply 
with this order on its effective date desires to have it become effec- 
tive as soon as possible. The Packers and Stockyards Act provides 
that orders of this nature shall not beccme effective in less than 
five days after their date. Undue delay in making this order effec- 
tive may adversely affect the marketing of livestock. Accordingly, 
good cause is found for making this order effective in less than 
80 days. 

This order shall become effective on the 6th day following its 
date of signature and remain in effect to and including December 
81, 1955. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3695) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket No. 
- 442. Decided November 18, 1953. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, respondent’s petition to continue as- 
sessing the rates and charges now in effect to and including December 
8, 1954, is granted and, for good cause shown, this order shall become 
effective in less than 30 days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
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istration. Cleveland Union Stock Yards Company, of Cleveland, Ohio, 
respondent, pro sé. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on No- 
vember 20, 1952 (11 A.D. 1079), authorizing it to file and assess 
to and including December 8, 1953, certain rates and charges 
petitioned for by respondent. On October 29, 1953, respondent 
filed a petition requesting that the rates and charges now in effect, 
which include among other things certain reductions in the charges 
for washing trucks which have been in effect since February 8, 
1953, be extended ‘‘for the period of one year from December 9th, 
1953.” 

Prior to the issuance of the order of November 20, 1952, author- 
izing increases in rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to be heard in the matter, 
no interested person notified the Hearing Clerk of a desire to be 
heard. Inasmuch as the present petition does not involve an in- 
crease of rates and charges lawfully prescribed by the Secretary 
or new rates and charges for services not heretofore covered by 
order, it is found that further notice and public proccdure on this 
order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer recommending that the petition be granted 
and that respondent be directed to continue filing the reports which 
it has been filing under the order of June 24, 1942 (1 A.D. 433). 

Since the parties are agreed, the petition is granted and the 
respondent is authorized to continue assessing the rates and 
charges now in effect to and including December 8, 1954. Respond- 
ent shall continue to file the reports which it has been filing under 
the order of June 24, 1942 (1 A.D. 438). 

The respondent, who must prepare for and b2 ready to comply 
with this order on the effective date, desires to have it become 
effective on December 9, 1953. The Packers and Stockyards Act 
provides that orders of this nature shall not bcccme effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
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Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on December 9, 1953, and re- 
main in effect to and including December 8, 1954. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 3696) 


GooGINs & WILLIAMS v. CENTRAL LIVE STOCK COMMISSION COM- 
PANY. P&S Docket No. 2052. Decided November 19, 1953. 


Reparation—Failure to Give Information Concerning 
Disposition of Hogs From Quarantined Areas 


Where complainant alleged that respondent sold a number of hogs to com- 
plainant in violation of instructions issued by the Bureau of Animal In- 
dustry, United States Department of Agriculture, concerning the dis- 
position of hogs from quarantined areas, and that as a result of this 
sale complainant sustained a loss, and respondent denied responsibility 
for complainant’s loss, held, that since the loss to complainant in con- 
nection with this transaction resulted because respondent failed to dis- 
close the origin of the hogs and sold them in violation of the quarantine 
instructions, complainant is entitled to an award of reparation in the 
amount of the loss sustained by complainant. 


Unfair and Deceptive Practice—Failure to Disclose Infor- 
mation Concerning Disposition of Hogs From Quarantined 
Area 


The sale by respondent to complainant of hogs from a quarantined area with- 
out informing complainant of this fact, under the circumstances of this 
case, constitutes an unfair and deceptive practice within the meaning 
of the act. 


Googins & Williams, of Chicago, Illinois, complainant, pro se. Central Live 
Stock Commission Company, of Chicago, Illinois, respondent, pro se. Mr. 
Walter J. Weltler, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. Formal complaint was filed on October 9, 
1952, by Googins & Williams seeking reparation from Central 
Live Stock Commission Company in the amount of $151.34. 
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The complaint alleges that on July 30, 1952, respondent sold 
27 hogs to complainant in violation of instructions issued by the 
Bureau of Animal Industry, United States Department of Agri- 
culture, concerning the disposition of hogs from quarantined areas, 
and that as a result of such sale in violation of the quarantine 
instructions complainant suffered a loss of $151.34. A copy of the 
complaint, together with a copy of the report of investigation 
made by the Packers and Stockyards Division, Livestock Branch, 
was served upon respondent by registered mail. 

Respondent filed an answer on February 24, 1953, denying re- 
sponsibility for complainant’s loss. A copy of respondent’s answer 
was served upon complainant by registered mail. 

Oral hearing was held in Chicago, Illinois, on May 6 and May 
15, 1953. H. L. Johannesen, a partner in Googins & Williams, ap- 
peared on behalf of complainant, and E. R. McDermott, a partner 
in Central Live Stock Commission Company, appeared on behalf 
of respondent. Respondent filed suggested findings of fact, con- 
clusions, and order. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Complainant, Googins & Williams, is a partnership com- 
posed of F. W. Williams, C. L. Long and H. L. Johannessen, whose 
address is Exchange Building, Union Stock Yards, Chicago, Illin- 
ois. Complainant is registered with the Secretary of Agriculture 
as a market agency to buy livestock on a commission basis at the 
stockyard, and at all times mentioned herein complainant was so 
registered. 

8. Respondent, Central Live Stock Commission Company, is a 
partnership composed of Thomas McDermott and Edward R. Mc- 
Dermott, whose address is Exchange Building, Union Stock Yards, 
Chicago, Illinois. Respondent is registered with the Secretary of 
Agriculture as a market agency to buy and sell livestock on a 
commission basis at the stockyard, and at all times mentioned 
herein respondent was so registered. 

4. On July 28, 1952, Dr. Harold E. Wilson, Acting Veterinarian 
in Charge of the Bureau of Animal Industry Office at Chicago, 
Illinois, gave written notice to all market agencies at the stock- 
yard that the interstate movement of hogs from certain desig- 
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nated quarantined areas was prohibited except for immediate 
slaughter to establishments specially approved by the Chief of the 
Bureau of Animal Industry and subject to processing in a manner 
destructive of the virus of vesicular exanthema. 


5. On the morning of July 29, 1952, respondent received for 
sale on a commission basis a consignment of 27 hogs from J. J. 
Kahn, Lake County, Illinois, a quarantined county. The hogs were 
unloaded at an isolated loading dock and kept in pens separate 
from regular pens. E. R. McDermott, hog salesman for respondent, 
offered the hogs to several prospective packer buyers but was un- 
able to sell them due to the quarantine order of the previous day. 
Respondent was instructed by a representative of the Bureau of 
Animal Industry that the hogs should be kept in separate pens. 


6. At approximately 3 p.m. on July 29, 1952, Dr. Wilson in- 
formed William R. Foote, office manager of respondent, by tele- 
phone that the consignment of hogs from J. J. Kahn, Lake County, 
Illinois, must be disposed of for immediate local slaughter only. 


7. On the morning of July 30, 1952, the hogs were inspected 
by a representative of the Bureau of Animal Industry and found 
free of any infectious, contagious, or communicable disease and 
were released from the separate pens for disposal by respondent 
for immediate local slaughter only. 

8. At approximately 11 a.m. on July 30, 1952, respondent sold 
the 27 hogs to complainant without divulging the facts that the 
hogs were from a quarantined area. 


9. Complainant is an order buyer, and the only hogs purchased 
by complainant are for shipment to various packers throughout 
the United States. The fact that complainant purchased hogs for 
out-of-state shipment was known to respondent’s hog salesman, 
E. 8. McDermott. Complainant would not have purchascd the hogs 
had it known they were from a quarantined area. 

10. The 27 hogs from the quarantined area were purchased 
by complainant from respondent for the account of F. Eckert Pack- 
ing Company, Defiance, Ohio. The order for the purchase of the 
hogs was placed with complainant by Charles Bauman. The hogs, 
together with 38 other hogs purchased on order for the F. Eckert 
Packing Company from other sources, were loaded in the same 
truck and shipped from the stockyard for Defiance, Ohio, at ap- 
proximately 11:45 a.m., July 30, 1952. 


11. William R. Foote, respondent’s office manager, informed 
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complainant by telephone at about 2:45 p.m., July 30, 1952, that 
the 27 hogs purchased that morning from respondent were from 
a quarantined area. A few minutes later Dr. Wilson inquired con- 
cerning the disposition of the hogs and informed complainant that 
shipment of them out of state was contrary to instructions given 
by the Bureau of Animal] Industry that hogs from quarantined 
areas should be disposed of for immediate local slaughter only. 
Complainant contacted Charles Bauman by telephone with the 
view in mind of intercepting the truck. Bauman stated that he 
wanted to return the hogs to the stockyard, and Dr. Wilson ap- 
proved this proposed action. 


12. The truck was intercepted prior to reaching its destination 
and the hogs were returned to the stockyard where they were 
sold for the account of complainant. 


13. Complainant suffered a loss of $151.34 in connection with 
the purchase, shipment, and subsequent resale of the hogs. 


14. The complaint was filed within ninety days after the cause 
of action accrued. 


CONCLUSIONS 


With one exception the essential facts in this case are not in 
dispute. Respondent admits receiving the July 28, 1952, quarantine 
notice. Respondent also admits that it sold the 27 hogs from a 
quarantined area to complainant without divulging the fact that 
the hogs were from a quarantined area. The disputed fact involves 
the question of whether the hogs in question were sold contrary 
to quarantine instructions of the Bureau of Animal Industry. 

Dr. Wilson, Acting Veterinarian in Charge of the Bureau of 
Animal Industry office at Chicago, Illinois, testified that on the 
afternoon of July 29, 1952, he telephoned all market agencies at 
the stockyard which had received hogs from quarantined areas 
and notified them that they were to sell such hogs for immediate 
local slaughter only. He further testified that these instructions 
were given to William R. Foote, respondent’s office manager, at 
approximately 3:00 P. M., July 29, 1952, and that Foote stated 
that he would contact respondent’s hog salesman. Robert W. Ste- 
vens, investigator for the Bureau of Animal Industry, testified 
that he was in Dr. Wilson’s office when the telephone conversa- 
tions with the market agencies, including respondent, were made, 
and he corroborated Dr. Wilson’s testimony concerning the in- 
structions given respondent. William R. Foote was not called as 
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a witness to refute this testimony. It is, therefore, concluded that 
respondent received actual notice that the hogs from Lake County, 
Illinois, were to be disposed of for immediate local slaughter only. 

At the hearing it was respondent’s contention that its hog sales- 
man, E. R. McDermott, had been informed by two other salesmen 
—Joe P. Gregory, salesman for Iowa Live Stock Commission Com- 
pany, and Edwin P. Barnard, salesman for Farmers Union Com- 
mission Company—that quarantined hogs could be sold “in the 
usual channels”. Joe P. Gregory testified that he received a tele- 
phone call from Dr. Wilson on the afternoon of July 28 (sic) and 
was told that he could sell quarantined hogs “in the usual chan- 
nels”. Edwin P. Barnard stated that he had no conversation with 
Dr. Wilson but that he had received word from his office that cer- 
tain of his quarantined hogs were “released”, and he sold such 
hogs to a local slaughter house. He did not talk directly with Dr. 
Wilson and, consequently, his testimony is of little significance in 
establishing what instructions were given concerning disposition 
of quarantined hogs. Joe P. Gregory’s testimony is in conflict with 
that given by Dr. Wilson and Robert W. Stevens. However, assum- 
ing that Gregory misundersood the instructions, this does not 
alter the fact that respondent was given actual notice that the 
hogs from Lake County were to be disposed of for local immediate 
slaughter only. In addition, in view of the fact that respondent 
knew that the 27 hogs were from a quarantined county and in 
view of the fact that respondent knew of the vesicular exanthema 
quarantine, it seems odd that respondent’s hog salesman, an ex- 
perienced salesman, did not contact the Bureau of Animal Indus- 
try office if he had any question concerning the proper disposition 
of the hogs. 

The loss to complainant in connection with this transaction re- 
sulted because respondent failed to disclose the origin of the hogs 
and sold the hogs in violation of the quarantine instructions. H. L. 
Johannesen testified that he would not have purchased the hogs 
had he known they were from a quarantined area. Charles Bau- 
man, the order buyer who had placed the order for the hogs, had 
~ them returned to the stockyard because they were being shipped 
in violation of the quarantine instructions. Therefore, had re- 
spondent disclosed the fact that the hogs were from a quarantined 
area or had respondent not sold the hogs contrary to instructions, 
no loss to complainant would have occurred. 

Complainant claims a loss of $151.34. This amount is made up 
of $66.94, the difference between the purchase price of the entire 
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load of hogs and the resale price of such hogs, a $72.00 trucking 
charge, $8.40 for cleaning and disinfecting the truck, and $4.00 
for telephone calls. No objection was made at the hearing con- 
cerning the fairness of the resale price or the reasonableness of 
the charges. E. R. McDermott stated that he thought the load of 
hogs was sold at a fair market value, and that the charges made 
in connection with the sale were reasonable. It is therefore con- 
cluded that complainant’s loss amounted to $151.34. 

It is also concluded that the sale by respondent to complainant 
of hogs from a quarantined area without informing complainant 
that the hogs were from a quarantined area was, under the cir- 
cumstances of this case, unfair and deceptive within the meaning 
of section 307 of the act (7 U.S.C. 208). Respondent knew that 
complainant was a shipper-buyer, that is, a buyer who purchases 
on order for shipment to various points throughout the country. 
Respondent knew that the hogs in question were from a quaran- 
tined area. Respondent had notice that the hogs were to be dis- 
posed of for immediate local slaughter only. In addition, this sale 
was made during the early days of the vesicular exanthema quar- 
antine. Only a few areas were under quarantine. Relatively few 
hogs at the stockyard were from quarantined areas. Under these 
circumstances, complainant could not reasonably anticipate that 
the hogs would be from a quarantined area. Complainant had a 
right to believe that the hogs would be sold free of any defect 
which would interfere with complainant’s usual methods of opera- 
tion. 


ORDER 


Within thirty days from the date of this order, respondent, 
Central Live Stock Commission Company, Chicago, Illinois, shall 
pay to complainant, Googins & Williams, Chicago, Illinois, the 
sum of $151.34, with interest thereon at the rate of five percent 
per annum from August 1, 1952, until paid. 

Copies hereof shall be served upon the parties by registered mail. 
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(No. 3697) 


In re E. R. STEPHENS. P&S Docket No. 2078. Decided November 
24, 1953. 


Cease and Desist — Violations of Act —Engaging as a 

Dealer without Being Registered and Bonded—Failure to 

Report Fully to Purchasers — Cheating on Weights of 
Livestock—Falsifying Records 


Respondent, a dealer at four Kentucky stockyards, is ordered to cease and 
desist from violating the act by engaging as a dealer at a posted stock- 
yard without being registered and bonded, not fully reporting to pur- 
chasers, cheating on weights of livestock, and falsifying records, and 
this order shall become effective on the 10th day after this date. 


Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. E. R. Stephens, of Hillsboro, Kentucky, respondent, 
pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Offiecr 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the act, 
instituted by a complaint filed on August 20, 1953, with the Hear- 
ing Clerk, Office of the Solicitor. The respondent, E. R. Stephens, 
a dealer at four Kentucky stockyards, was charged with operating 
without being registered and bonded, not fully reporting to pur- 
chasers, cheating on weights of livestock, and falsifying records. 
Copies of the complaint and the rules of practice were served on 
respondent on August 25, 1953, by registered mail. 

On September 9, 1953, respondent filed an answer admitting 
the facts alleged and stating that he is now better acquainted with 
the requirements of the act and will better adhere to them in the 
future. The matter was sent to the Office of Hearing Examiners 
on October 6, 1953, and was thereafter assigned to Hearing Evam- 


_.. iner Jack W. Bain. 


Pursuant to section 202.9(c) of the applicable rules of prac- 
tice (9 CFR Part 202), the examiner issued his rcport without 
further investigation or hearing. The report recommends findings 
of fact that the respondent violated the act as charged and recom- 
mends the issuance of a cease and desist order, The respondent 
did not file exceptions to the report. 
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FINDINGS OF FACT 


1. The Farmers Stock Yards, Flemingsburg, Kentucky, the 
O. K. Stockyards and the Maysville Stockyards, Maysville, Ken- 
tucky, and the Blue Grass Stockyards, Lexington, Kentucky, here- 
inafter called the stockyards, are and were at all times material 
herein stockyards posted as subject to the act. 


2. During July, August, September, October, and November, 
1952, at one of the stockyards, during August, September, and 
October, 1952, at three, and during October 1952 at all four of 
them, respondent E. R. Stephens, Route 1, Hillsboro, Kentucky, 
acted as a dealer, purchasing and selling livestock for his own ac- 
count, without being registered with the Secretary of Agriculture 
and bonded. 


3. Throughout 1952 respondent purchased and sold livestock 
as a dealer through a secret trading partnership composed of him- 
self and Dye Spencer, without registering and furnishing bond. 


4. Throughout 1952 respondent used cattle belonging to him- 
self or to the partnership of himself and Dye Spencer to fill pur- 
chase orders from Ryan Packing Company, Maysville, Kentucky, 
Rothchild Brothers, Toledo, Ohio, J. J. Morsey, Danville, Illinois, 
E. V. Puckett, Winchester, Indiana, and Lee Salisbury, Washing- 
ton C. H., Ohio, without disclosing such fact to the purchasers. 


5. On various occasions between August 14 and November 16, 
1952, respondent caused Julian D. Gaunce, a weighmaster at 
Farmers Stock Yards, to record weights on scale tickets greater 
than the actual weights of cattle sold, and collected for the cattle 
on the basis of the false weights. The scale tickets were made parts 
of the records of the stockyard owner. 


CONCLUSIONS 


(Engaging as a dealer without being registered and bonded) was 
in violation of the law (7 U.S.C. 203, 204) and the regulations 
(9 CFR 201.10, 201.27). Using his own cattle to fill purchase or- 
ders without telling the purchasers that he was really selling to 
them, instead of merely purchasing for them, was a deceptive 
practice in violation of section 312(a) of the act (7 U.SC. 213). 
So was collecting for cattle sold on the basis of false weights. The 
false scale tickets became false record entries, in violation of sec- 
tion 312(a) of the act, and of Section 10 of the Federal Trade 
Commission Act (15 U.S.C. 50), incorporated by reference into 
the Packers and Stockyards Act by 7 U.S.C. 222. 
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It would seem that common principles of honesty should have 
restrained respondent from misrepresenting weights so that he 
could charge for more pounds than he delivered, and should have 
led him to disclose that he was using his own cattle to fill orders 
instead of purchasing cattle from others. However, as he made 
no attempt to deny what he had done and indicates that he will 
follow the requirements in the future, it seams unnecessary to 
enter more than an order directing him not to repeat his violations. 


ORDER 


Respondent shall cease and desist from: 

1. Operating as a dealer at a posted stockyard without being 
registered and bonded; 

2. Using his own livestock to fill orders to purchase livestock 
without clearly disclosing his interest in the livestock to the pur- 
chaser; 

3. Causing false weights of livestock to be entered on scale 
tickets ; 

4. Collecting for livestock sold on the basis of false weights; 
and 


5. Causing false entries to be made in the records of a stock- 
yard owner. 

Copies hereof shall be served on the parties. 

Except as to service, this order shall become effective on the 
tenth day after this date. 


CONSENT DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 3698) 


BARKER LIVE POULTRY Co. v. 98RD STREET LIVE POULTRY CoM- 
PANY, INC. P&S Docket No. 2054. Decided November 16, 1953. 
Mr. Herbert Carr of Bernhardt, Sahn, Shapiro & Epstein, of New 
York, New York, for complainant. Mr. Albert Ehrlich, of New 


- ~ York, New York, for respondent. Mr. James A. O’Donnell, Presid- 


ing Officer. Decision by Thomas J. Flavin, Judicial Officer. 
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(No. 3699) 













J.S. ALLEN GROVES v. RICHARD C. STECK. PACA Docket No. 6094. 
Decided November 2, 1953. 







Failure to Pay Purchase Price of Oranges—Default 
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Headnotes in 12 A.D. 1298, applicable here. 






J. S. Allen Groves, of Umatilla, Florida, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
Informal complaint was filed on April 13, 1953. Formal complaint 
was filed on September 8, 1953. Complainant seeks an award of 
reparation in the amount of the purchase price of 337 boxes of 
oranges sold to respondent in January 1953 and delivered for re- 
spondent’s account to John C. Moritz Co., Philadelphia, Pennsyl- 
vania. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 19, 1953. A copy of the report of investigation 
and a copy of the formal oma were served upon respondent 
on September 28, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 



























FINDINGS OF FACT 
1. Complainant is a partnership, composed of J. S. Allen, Sr., 
and J. S. Allen, Jr., doing business as J. S. Allen Groves, whose 
address is P. O. Drawer E, Umatilla, Florida. 
2. Respondent is an individual, Richard C. Steck, whose address 
is P. O. Box 2054, Orlando, Florida. At the time of the transaction 
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involved herein, respondent was not licensed under the Act, but 
was subject to license and upon payment of the fee and accrued 
arrearage was issued a license on February 9, 1953. 


8. On or about January 21, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
337 boxes of U.S. No. 1 oranges, at $2.63 per box f.o.b. Florida 
shipping point. 

4. Oranges meeting the specifications of the foregoing contract 
were, upon respondent’s instructions, shipped by truck from load- 
ing point in the State of Florida, in interstate commerce, to John 
C .Moritz Co., Philadelphia, Pennsylvania, who sold the oranges 
for respondent’s account and paid the net returns from such sale 
to respondent. 

5. The purchase price of the 337 boxes of oranges is $886.31, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed on September 8, 1953, which 
was within 9 months after the cause of aciion accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 337 boxes of oranges is in violation 
of section 2 of the Act. Complainant should be awarded reparation 
in the amount of $886.31, with interest, and the facts should be 


published. 


ORDER 
Within 30 days from the date or this order, respondent shall 
pay to complainant, as reparation, $886.31, with interest thereon 
at the rate of 5 percent per annum from February 1, 1953, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3700) 


R. D. BRENNAN v. S. D. EVELOFF. PACA Docket No. 6093. De- 
cided November 2, 1953. 


Failure to Pay Purchase Price of Celery—Default 
Headnotes in 12 A.D. 1298, applicable here. 


Mr. Richard G. Lean, of San Jose, California, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et scq.). 
Informal complaint was filed on August 7, 1953. Formal com- 
plaint was filed on September 14, 1953. Complainant seeks an 
award of reparation in the amount of the alleged purchase prices 
of three carloads of celery sold and delivered to respondent in 
June and July 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 22, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on September 28, 1953. 

At the time of service of the formal -complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitue a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, R. D. Brennan, whose address 
is 6th and Empire Streets, San Jose 12, California. 


2. Respondent is an individual, Clara Eveloff, doing business 
as S. D. Eveloff, whose address is 210 Fruit Trade Bldg., Phila- 
delphia 6, Pennsylvania. At the time of the transactions involved 
herein, respondent was licensed under the Act. 
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3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following three carloads of 
U. S. No. 1 celery on the dates and terms indicated: 


Date Car No. Manifest Unit Price Total 
June 25, 1953 PFE 42114 81 Cr. 2’s $ 3.00 f.o.b. $ 93.00 
828 Cr. 2%4’s 3.00 ” 984.00 

55 Cr. 3’s ae |” 151.25 

Top ice 65.00 


Total price $1,293.25 

June 27, 1953 SFRD 8439 8 Cr. 2’s $ 3.00 f.o.b. $ 24.00 
296 Cr. 2%’s 300 |” 888.00 

110 Cr. 3’s a6” 302.50 

Top ice 65.00 


Total price $1,279.50 


July 2, 1953 SFRD 34856 126 Cr.2’s 
288 Cr. 2%’s 


414 Cr. $ 2.75 f.0.b. $1,138.50 
Top ice 65.00 


Total price $1,203.50 


4. Three carloads of celery meeting the specifications of the 
foregoing contracts were shipped from San Jose, California, in 
interstate commerce, to respondent at Philadelphia, Pennsylvania. 
Upon arrival at destination, respondent accepted the three car- 
loads of celery in compliance with said contracts of sale and made 
no complaint with respect thereto. 

5. The total purchase price of the 3 carloads of celery is 
$3,776.25, no part of which has been paid by respondent to com- 
plainant. 

6. Formal complaint was filed on September 14, 1953, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices of the 3 carloads of celery is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
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the amount of $3,776.25, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,776.25, with interest thereon 
at the rate of 5 percent per annum from August 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3701) 


JOHN C. MORITZ COMPANY v. RICHARD C. STECK. PACA Docket 
No. 6095. Decided November 2, 1953. 


Failure to Pay Deficit from Sale of Oranges for Respondent’s 
Account—Default 


Headnotes in 12 A.D. 1295, applicable here. 


John C. Moritz Company, of Philadelphia, Pennsylvania, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on July 16, 1953. Complainant seeks 
an award of reparation in the amount of the alleged deficit sus- 
tained on 336 boxes of oranges sold by complainant for the ac- 
count of respondent in February 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 18, 1953, A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on September 28, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
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would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, John C. Moritz, doing busi- 
ness as John C. Moritz Co., whose address is 184 Walnut Street, 
Philadelphia 6, Pennsylvania. 
2. Respondent is an individual, Richard C. Steck, whose ad- 
dress is P. O. Box 2054, Orlando, Florida. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. On or about February 14, 1953, respondent shipped by truck 
from shipping point in the State of Florida, in interstate com- 
merce, to complainant at Philadelphia, Pennsylvania, 336 boxes 
of oranges to be sold for respondent’s account, on which complain- 
ant made an accommodation advance to respondent of $1,200. 

4, The 336 boxes of oranges were, on February 16, 1953, sold 
at auction in Philadelphia for the account of respondent, and on 
that date complainant rendered the following accounting to re- 
spondent: 


836 Boxes Oranges sold $1,262.55 
Less — Accommodation advance $1,200.00 

Cost of wire 1.96 

Freight 363.38 

Unloading 39.60 

Commisison 63.13 1,668.07 


Deficit $ 405.52 


5. The deficit sustained by complainant from sale of the 336 
boxes of oranges for respondent’s account resulted because of the 
$1,200 advance to respondent and amounts to $405.52, no part of 
which has been paid by respondent to complainant. 

6. Formal complaint was filed on July 16, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 
Respondent’s failure to pay promptly to complainant the deficit 
sustained by complainant from the sale of the 336 boxes of oranges 
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for respondent’s account is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$405.52, with interest, and the facts should be published. 











ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $405.52, with interest thereon 
at the rate of 5 percent per annum, from March 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 








(No. 3702) 






JOSEPH RAVALESE v. MALARAE PRODUCE. PACA Docket No. 5915. 
Decided November 2, 1953. 









Failure to Pay Purchase Price of Corn—Evidence—Failure 
to Establish Dumping Was Necessary—Failure to Estab- 
lish Breach of Contract 


Where complainant claimed reparation in the amount of the purchase price 
of a number of crates of corn sold and shipped by truck to respondent, 
and the latter in his answer and counterclaim alleged that he is entitled 
to recover from complainant a sum due respondent in connection with 
this transaction because complainant breached the contract by shipping 
corn which was not U.S. No. 1 grade, and by failing to deliver the entire 
651 crates of corn on July 27, 1952, Held: 

(1) respondent failed to establish that it was necessary to dump 
a large number of crates as being worthless and requiring destruction, 
since he failed to produce evidence to corroborate his testimony to that 
effect, such as dumping certificate, or other qualified inspection certi- 
ficate; 

(2) there is no merit to respondent’s counterclaim based upon an 
unpaid commission allegedly due respondent, and losses allegedly sus- 
tained by failure of the corn to meet contract requirements, because the 
specification did not require the corn to be of U.S. No. 1 grade suitable 
for delivery on a Government contract, and therefore, the counterclaim 
should be dismissed; and 

(3) respondent’s failure to pay complainant the agreed purchase 
price for the produce after unloading, inspecting and accepting the corn 
was in violation of section 2 of the act, for which reparation should be 
awarded to complainant. 


Mr. Marshall S. Feingold, of Hartford, Connecticut, for complainant. Mr. 
Louis J. DiGiacomo, of Philadelphia, Pennsylvania, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed January 7, 1953, complainant seeks to 
recover $976.50, the purchase price of 651 crates of corn allegedly 
sold to respondent on July 25, 1952, at $1.50 per crate, f.o.b. 
complainant’s farm, and shipped by truck to respondent at Phila- 
delphia. 

A copy of the formal complaint together with a copy of the De- 
partment’s report of investigation were served upon the respond- 
ent by registered mail on January 22, 1953. On the following day, 
similar service was made of a copy of the report of investigation 
upon complainant’s attorney. 

On February 5, 1953, respondent filed an answer to the com- 
plaint and a counterclaim in which respondent seeks to recover 
from the complainant the sum of $114.35, claimed to be due re- 
spondent from complainant in connection with this transaction. 
In his answer, respondent alleges complainant breached the con- 
tract by shipping corn which was not of U.S. No. 1 grade, and by 
failing to deliver the entire 651 crates of corn on July 27, 1952. 
Respondent also avers that upon instructions received from com- 
plainant, he sold the corn for complainant’s account. Complainant 
filed an answer to the counterclaim on February 16, 1953, and, ex- 
cept as admitted, complainant denied all allegations contained 
therein. 

Upon agreement of both parties, an oral hearing was held at 
New York City on July 22, 1953. The parties were represented by 
counsel. There was received in evidence at the hearing the oral 
testimony of complainant and of one additional witness for com- 
plainant; and the oral testimony of respondent and of one addi- 
tional witness for respondent. 

At the hearing, respondent offered in evidence an “Agreement 
of Sale” dated July 27, 1952, which provided, among other things, 
for the purchase of the fruit and produce business at 160 Dock 
Street in Philadelphia, by respondent from one Joseph Turk. Un- 
der the agreement, respondent assumed responsibility for pay- 
ment of debts and obligations incurred prior to July 27, 1952. Upon 
questioning by the Presiding Officer, respondent’s counsel agreed 
that in the event of an adverse decision, the order should be di- 
rected against Philip Malarae, doing business as Malarae Produce. 
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FINDINGS OF FACT 


1. Complainant is an individual, Joseph Ravalese, whose post 
office address is 761 Palisado Avenue, Windsor, Connecticut. 


2. Respondent is an individual, Philip Malarae, doing business 
as Malarae Produce, whose post office address is 160 Dock Street, 
Philadelphia 6, Pennsylvania. On July 27, 1952, respondent pur- 
chased the fruit and produce business at the preceding address 
from one Joseph Turk, and on that date became subject to license 
under the act. Respondent was subject to license at the time of the 
breach of contract, complained of herein. On August 6, 1952, re- 
spondent was issued license No, 140922. 


3. On or about July 25, 1952, in the course of interstate com- 
merce and by oral contract, complainant sold to Joseph Turk 651 
crates of sweet corn at an agreed price of $1.50 per crate, f.o.b. 
complainant’s farm, or a total price of $976.50. Complainant did 
not warrant or represent to Turk that the corn would be of U.S. 
No. 1 grade. Complainant was unaware that Turk was purchasing 
the corn for delivery under a War Department purchase order to 
a military installation. By agreement dated August 27, 1952, re- 
spondent assumed the business debts and liabilities of Joseph Turk. 

4, At about 2:00 p.m. on Sunday, July 27, 1952, corn meeting 
contract requirements was loaded and shipped from complainant’s 
farm in Connecticut, in two trucks operated by Angelo Fazzino 
and his assistant John Augusta, both of Hartford, Connecticut, to 
respondent at Philadelphia, Pennsylvania. 

5. One of the trucks, containing 288 crates of corn arrived 
at destination in Philadelphia between 10 and 11 o’clock on Sun- 
day night, July 27, 1952, at which time the corn was unloaded by 
respondent into his store. Respondent inspected the corn during 
the course of its unloading. 

6. The second truck, containing 363 crates of corn, broke down 
enroute at Portchester, New York. The driver of the first truck, 
Angelo Fazzino, returned from Philadelphia to Portchester where 
he transferred the 363 crates to his own truck and proceeded to 
Philadelphia where he arrived about 2:00 p.m., on Monday, July 
28, 1952. Upon arrival, respondent ordered Fazzino to have the 
truckload of corn iced, which Fazzino did. Respondent unloaded 
and inspected this corn during the night of July 28, 1952. 


7. On or about July 28, 1952, respondent gave the trucker, 
Angelo Fazzino, a receipt in full for the 651 crates of corn. 
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8. Angelo Fazzino, who acted for respondent in hauling the 
two truckloads of corn, was paid $195.30 by respondent for cart- 
age. 

9. On or about August 1, 1952, respondent sent complainant 
a check for $94.70, alleged to represent the net proceeds realized 
upon resale of the corn. This check was returned uncashed to 
respondent. 


10. There is now due and owing from respondent to complain- 
ant the sum of $976.50, no part of which has been paid. 


11. Formal complaint was filed January 7, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The record discloses that for a period of two years prior to 
July 27, 1952, on which date he purchased the fruit and produce 
business located at 160 Dock Street, Philadelphia, Pennsylvania, 
from Joseph Turk, respondent worked for Turk as stcre manager 
and salesman, and was paid a salary plus a profit share of the 
business. It appears that during the 1951 season, Turk became 
interested in purchasing some Connecticut corn. His first purchase 
of corn from complainant was aranged through James A. Econ- 
omou of the Connecticut Celery Company. Thereafter. during the 
1951 season, Turk bought about 12 or 15 truckloads of corn from 
complainant. In every instance, the corn was trucked by Angelo 
Fazzino who was paid the cartage charges by Turk. 

The record also shows that during the 1951 season all purchases 
and sales of corn resulted from telephone calls placed either by 
Turk or by complainant. Except for signed receipts covering de- 
livery of the truckloads of corn, none of the arrangements be- 
tween Turk and complainant were reduced to writing. Turk ac- 
cepted and paid for each load of corn. No loads were rejected and 
no complaint was ever made by Turk concerning the condition or 
quality of the corn. Complainant never sent a written invoice to 
Turk covering the corn shipments. Turk testified that complainant 
was fully aware of the fact that only corn of U. S. No. 1 grade 
could be accepted because it was required to fill Government orders. 
According to Turk, he frequently advised complainant of the names 
of the army and navy installations where the corn was to be de- 
livered. Complainant testified that Turk never specified he wanted 
corn of U.S. No. 1 grade, and that at no time did Turk ever inform 
him the corn was being purchased to fill Government orders. 
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The foregoing evidence of record is recited to show the history 
of the dealings leading up to the shipments in controversy, and 
some of the presently conflicting contentions of the parties. 

With respect to the disputed contract terms, respondent testi- 
fied that on the same day he was awarded an order from the Gov- 
ernment for the delivery of some 365 crates of corn, (Wednesday), 
July 23, 1952, he telephoned complainant and ordered about 500 
crates of good U.S. No. 1 corn to be delivered Sunday night to fill 
the Government order. Complainant testified that on or about July 
25, 1952, he received a telephone call from Turk who wanted about 
1,000 crates of sweet corn; that during their conversation no men- 
tion was made of the size or grade of the corn, Turk specifying 
only that he wanted good corn; and that Turk made no reference 
whatever to the corn being delivered to a military installation. 
According to complainant, he called Turk back later and advised 
him that because of rain only six or seven hundred crates of corn 
could be picked. 

Complainant stated that while he had never met Turk, he recog- 
nized his voice from previous telephone calls. Respondent testified 
it was he and not Turk who ordered the corn in question. It was 
Turk’s testimony that because of illness he was inactive in the 
business during 1952, and made no deals with complainant. We 
believe the more reliable evidence points to the agreement as hav- 
ing been negotiated by Ravalese and Malarae, acting as agent or 
employee of Joseph Turk. 

Respondent relies on a Government contract to support his con- 
tention that the agreement between the parties called for delivery 
of corn grading U. S. No. 1. The Government contract which was 
dated July 23, 1952, did in fact specify U.S. No. 1 corn, and called 
for delivery of Item 1 (365 crates), on July 28, 1952. As evidence 
that respondent purchased the corn in controversy without re- 
liance on the Government contract, we have the testimony of the 
truckdriver, Angelo Fazzino, that at the time he delivered the last 
load of corn immediately preceding the delivery of July 27, 1952, 
respondent advised him he “wanted two loads for Sunday night” 
(T. p. 48). Complainant’s Ex. 2 in evidence is a rec*ipt signed by 
the respondent on July 22, 1952, acknowledging delivery of 272 
crates of complainant’s corn. If respondent did in fact inform 
Fazzino on July 22nd that he wanted two loads for Sunday night, 
July 27, 1952, it seems clear that he did not have in mind the grad- 
ing requirement of the Government contract which was awarded 
under date of July 23, 1952. 
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Both respondent and Turk denied that they ever instructed the 
trucker, Fazzino, to pick up and deliver loads of complainant’s 
corn. Fazzino and complainant testified to the contrary. It was 
Fazzino’s testimony that he took no orders from complainant with 
respect to hauling and delivering the corn to respondent. Accord- 
ing to Fazzino, after hauling the first load or two in the 1951 sea- 
son, Turk would tell him when he wanted the next load delivered. 
After delivering the first load in 1952, Fazzino stated that re- 
spondent told him the day he wanted the next load. Complainant 
testified that he did not pay for the hauling in 1951 or 1952; that 
once the corn was placed aboard the truck it was of no concern 
to him where or when the corn was delivered to respondent; and 
that he made no arrangements wm Fazzino regarding time of 
pick-up and delivery. 

That respondent assumed control and direction over the truck 
shipments is also evidenced by certain testimony of Turk. When 
Fazzino arrived at respondent’s store in Philadelphia about 10:00 
p.m. on July 27, 1952, he advised respondent of the breakdown of 
the second truck at Portchester, New York. Fazzino testified that 
Turk phoned New York City and was unsuccessful in his efforts 
to obtain a truck to go to Portchester and pick up the second load, 
and that upon instructions from Turk he returned immediately to 
Portchester and brought back the second load. Turk acknowledged 
that he may have placed the call to New York City, but if he did 
it was “for the specific purpose of helping Mr. Ravalese and Angelo 
because of the fact they had a breakdown.” In our view, Turk’s 
action in phoning New York City, and thereafter instructing Faz- 
zino to return to Portchester, was inconsistent with the position 
taken by respondent that he assumed no responsibility for the haul- 
ing of the corn. We believe there is sufficient evidence to conclude 
that in hauling the two truckloads of corn on July 27 and 28, 1952, 
Fazzino was acting as respondent’s agent, and that it was a cus- 
tomary practise for both Turk and respondent to instruct Fazzino 
as to the time they wanted him to haul the next load of corn. 

Apart from the U.S. No. 1 grade requirement called for by the 
Government contract, there is for consideration the question of 
whether respondent was entitled to expect delivery of U.S. No. 1 
corn. We do not think so. Prior to the shipments in question, both 
Turk and respondent had accepted and paid for all corn received 
from complainant in 1951 and 1952. There is evidence that not all 
of this corn was No. 1 grade. The two truckloads of corn received 
prior to the shipments in dispute did not satisfy respondent (Inv. 
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Rep. Ex. 2). However, he did accept and pay for both shipments. 
It seems to us that the contract in this case, as in all others entered 
into in 1951 and 1952, called for no more than delivery of good, 
merchantable corn, and it is so concluded. 

Both respondent and Turk claim that immediately after inspec- 
tion of the first load on Sunday night, July 27, 1952, respondent 
telephoned complainant and advised him the corn was worthless; 
that at the time they were both on the telephone, Fazzino was on 
an extension phone; and that complainant instructed respondent 
to sell the corn for complainant’s account. Fazzino denied that he 
was listening on an extension telephone and stated that he heard 
no conversation with respect to respondent being authorized to 
sell the corn for complainant’s account. According to complainant, 
he received a call about 10:00 p.m., on July 27, 1952, from Turk 
who inquired only as to the time the trucks had left Connecticut 
and the amount of corn on each load. It is complainant’s conten- 
tion, which is denied by respondent, that about 3:00 a.m., on July 
28, 1952, he received a phone call from a person who identified him- 
self as Joe Turk; that this party complained about the Philadelphia 
corn market being cheap; that “he couldn’t stand the price of 
$1.50” (T. p. 20); that complainant refused to lower the price; 
and that no complaint was made about the corn itself. 

The parties are thus in sharp dispute as to what was said and 
what happened after arrival of the first load of corn on Sunday 
night. There is no dispute, however, and the record is clear that 
respondent unloaded, inspected and accepted this first truckload, 
as he did the second load upon its arrival on July 28, 1952, and that 
respondent signed a clear receipt in full for the entire 651 crates 
of corn. If it was true, as respondent contends, that he complained 
promptly and was authorized to sell for complainant’s account, 
then it seems to us that he would have confirmed such material 
factors by wire or letter. At the very least, in receipting for the 
full 651 crates, good business practise would have dictated some 
notation of protest thereon, as well as some indication that the 
corn would be sold for complainant’s account. Having asserted a 
change in their contract from an original purchase and sale agree- 
ment, to an agreement for sale on consignment, the burden of 
proof was on respondent to establish such material change by a 
preponderance of the evidence. This respondent has failed to do. 

For the purpose for which it was introduced, we attach little 
weight to the Federal inspection certificate offered in evidence by 
respondent and supposedly covering the corn in dispute. The in- 
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spection was not made until 3:00 p.m., on July 29, 1952, some 
forty-one hours after arrival of the first load, and twelve hours 
after arrival of the second load. Respondent offered no evidence 
to establish the time when the application for inspection was made. 
The certificate shows the shipper of the corn as Joe Turk. Com- 
plainant’s name appears nowhere on the certificate. Nor does the 
certificate specify the produce as being Connecticut corn. Inspec- 
tion was made of “215 crates, 150 sacks” as stated by the appli- 
cant. It is admitted that the “150 sacks” contained corn of a ship- 
per other than complainant. The “215 crates” examined repre- 
sents an inspection made of less than one-third of the number of 
crates respondent received, viz., 651. 

Respondent claims that it was necessary to dump 225 crates of 
the corn because of its poor condition. We cannot accept respond- 
ent’s testimony by itself as conclusive evidence to establish the 
dumping of 225 crates. Having alleged such a substantial amount 
of corn as being worthless and requiring destruction, it was in- 
cumbent upon respondent to produce evidence to corroborate his 
testimony, such as a dumping certificate, or other qualified inspec- 
tion certificate. 

We think there is no merit to respondent’s counterclaim, which 
is based upon an unpaid commission allegedly due respondent, and 
losses allegedly sustained by failure of the corn to meet contract 
requirements. 

It is concluded that complainant shipped to respond<nt 651 crates 
of corn meeting contract specifications, and that such specifications 
did not require the corn to be of U. S. No. 1 grade suitable for 
delivery on a Government contract. It is further concluded that 
respondent’s failure to pay complainant the agreed purchase price 
for the produce after unloading, inspecting and accepting the corn 
was in violation of section 2 of the act. Respondent’s counterclaim 
should be dismissed. Complainant should be awarded reparation 
in the amount of $976.50, plus interest, and the facts should be 


published. 


ORDER 
Within 30 days from the date of this order, respondent shall 

pay to complainant, as reparation, $976.50, with interest thereon 

at the rate of five percent per annum from August 1, 1952, until 

paid. 

The counterclaim is hereby dismissed. 













CAUTHEN PKG. CO. v. VINCENT J. SQUILLANTE INC. 1291 
Cite as 12 A.D. 1291 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3703) 


CAUTHEN PACKING Co., INC. v. VINCENT J. SQUILLANTE, INC. 
PACA Docket No. 5984, Decided November 4, 1953. 


Failure to Pay Purchase Price of Oranges 


Where complainant sought an award of reparation for the purchase price 
of a carload of Temple and Bronze Temple oranges sold to respondent, 
and the latter in its answer admitted the receipt of the oranges and 
complainant’s invoice covering same, but alleged a breach of contract 
in that complainant shipped but two cars of Temple oranges whereas 
the contract called for shipment of approximately ten cars of Temple 
oranges, and that the two cars received contained a certain number of 
boxes of U.S. No. 1 Bronze oranges which were not covered by the agree- 
ment between the parties, and alleged other defenses, held, that since 
complainant’s proof establishes the terms of the contract as alleged by 
complainant, respondent’s failure to pay promptly the agreed purchase 


price of the oranges constitutes a violation of section 2 of the act, for 
which reparation should be awarded to complainant. 


Insufficiency of Hearsay Evidence to Offset Sworn 
Testimony Subject to Cross-Examination 


Where the only proof in support of respondent’s version of the agreement 
is the testimony of a witness, who conccded that he was testifying from 
information furnished by his father, and not from his own personal 
knowledge, held, that such testimony, based on hearsay, is wholly in- 
sufficient to offset complainant's sworn testimony which was subject to 
cross-examination. 


Denial of Request for Continuance of Hearing 


Where respondent’s Vice President requested a continuance of the hearing 
because respondent company had only received notice on the date of 
hearing and also because respondent’s President who handled the trans- 
action for the company was absent in California, held, that the Presiding 
Officer’s denial of such request was justified inasmuch as the service of 
notice of hearing was made upon respondent in a sufficient and timely 
manner and in accordance with the rules of practice. 


Cherry & Oldham, of Leesburg, Florida, for complainant. Vincent J. Squil- 
lante, Inc., of New York, New York, respondent pro se. Mrs. Ilene M. 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Regulatory Division, Fruit 
and Vegetable Branch on March 16, 1953. Formal complaint was 
filed April 1, 1953, in which an award of reparation is sought for 
$2,060.25, the contract price of 861 4/5 flats of Temple oranges 
and 205 4/5 flats of Bronze Temple oranges, allegedly sold to re- 
spondent on or about February 10, 1953, at $2.00 and $1.65 per 
4/5 flat, respectively, f.o.b. and shipped in car FGEX 38589 from 
Leesburg, Florida, to respondent in New York, N. Y. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent by registered 
mail on April 8, 1953. On the following day, a copy of the report 
of investigation was served upon complainant’s attorney by regis- 
tered mail. Respondent filed an answer to the formal complaint on 
April 27, 1953, admitting receipt of the oranges in car FGEX 
38589 and complainant’s invoice covering same in the amount of 
$2,060.25. Respondent alleges a breach of contract in that com- 
plainant shipped but two cars of Temple oranges whereas the con- 
tract called for shipment of approximately ten cars of Temple 
oranges, and the two cars of Temple oranges received contained 
a certain number of boxes of U.S. No. 1 Bronze oranges which 
were not covered by the agreement between the parties. Respond- 
ent also alleges that complainant shipped three cars of Pineapple 
oranges, one of which respondent sold for complainant’s account, 
with the other two being accepted by respondent in order to retain 
the good will of the complainant and in expectation of receiving 
the balance of the Temple orange crop from complainant. Finally, 
respondent alleges that after protesting the inferior quality of the 
Pineapple oranges and inclusion of Bronze Temples, complainant 
gave assurance that any losses incurred would be easily offset by 
subsequent shipments of Temple oranges, none of which were ever 


received. 

A hearing was held at New York City on August 10, 1953. 
Neither side was represented by counsel. The testimony of two 
witnesses was received, Holden Cauthen for complainant, and 
Frank Squillante for respondent. 

At the outset of the hearing, Frank Squillante, respondent’s 
Vice-President and son of Vincent J. Squillante, requested a post- 
ponement thereof because respondent had only received the notice 
of hearing in the morning mail of August 10, 1953, and the party 
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who acted for respondent in this transaction, Vincent J. Squillante, 
was in California. The Presiding Officer denied the request for 
postponement of the hearing. 

A certificate of service of notice of hearing dated August 13, 
1953, was filed with the Hearing Clerk by the Presiding Officer 
and such filing has been noted on the docket of this proceeding. 
Attached to the certificate of service is the envelope which had 
been sent from Philadelphia, Pennsylvania, registered mail to re- 
spondent at New York City on July 24, 1953, containing a copy of 
the hearing notice. The registered letter was returned undelivered 
and the envelope contained the following postal notations: “Un- 
deliverable During Delivery Hours”; “First Notice Mailed — 
7/27/53”; and “Second Notice No Reply — Left Notice July 29, 
1953”. 

Among other things, the Presiding Officer certified that on July 
24, 1953, he notified Frank Squillante by telephone that the hear- 
ing would be called on August 10, 1953, and suggested that ar- 
rangements be made for the return of Vincent J. Squillante from 
California, so as to be present at the hearing; that in accordance 
with section 47.4 of the rules of practice under the act, he sent a 
copy of the notice of hearing to respondent by regular mail on 
August 8, 1953; and that he telephoned respondent’s place of busi- 
ness on August 8, 1953, but was informed by the telephone opera- 
tor that respondent’s telephone had been temporarily disconnected. 


FINDINGS OF FACT 


1. Complainant, Cauthen Packing Co., Inc., is a corporation 
whose address is P. O. Box 114, Leesburg, Florida. 


2. Respondent, Vincent J. Squillante, Inc., is a corporation 
whose address is 304 Franklin Street, New York 13, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

8. On or about February 10, 1953, in the course of interstate 
commerce, complainant sold to respondent 861 4/5 flats of Temple 
oranges, U.S. +1, Baby Label, at an agreed price of $2.00 per 
flat, or $1,722.00, and 205 4/5 flats of Bronze Temple oranges, 
U.S. No. 1, Baby Label, at an agreed price of $1.65 per flat, or 
$338.25, or a total of $2,060.25, f.o.b. Leesburg, Florida. 

4. On or about February 10, 1953, complainant shipped from 
Leesburg, Florida, to respondent at New York City, car FGEX 
88589, containing 1,066 4/5 flats of Temple oranges which were 
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of the kind, quality, grade and size called for by the contract 
between the parties. 

5. Upon arrival at destination in New York City, respondent 
accepted the car of oranges without complaint or protest. 


6. Respondent has failed and refused to pay the agreed pur- 
chase price of the oranges to complainant. There is now due and 
owing from respondent to complainant the sum of $2,050.25, no 
part of which has been paid. 

7. Filing of the formal complaint on April 1, 1953, was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


With respect to the Presiding Officer’s denial of respondent’s 
request for postponement of the hearing, the information recited 
in the Preliminary Statement hereof establishes that service of 
the notice of hearing was made upon respondent in sufficient and 
timely manner, and in accordance with the rules of practice. Ac- 
cordingly, the Presiding Officer’s action in denying the request 
for a continuance of the hearing was proper. 

The contract between the parties was negotiated by Holden 
Cauthen for complainant and Vincent J. Squillante for respondent. 
The former appeared and testified at the hearing. The latter was 
not present at the hearing. The only testimony offered by respond- 
ent was that given by Frank Squillante, son of Vincent J. Squil- 
lante. 

In its answer, respondent admits receiving car FGEX 38589 and 
complainant’s invoice for the purchase price. Respondent alloges, 
however, that the oral contract called for shipment of approxi- 
mately 10 cars of Temple oranges by complainant, only two of 
which respondent received. As proof in support of respondent’s 
version of the agreement, we have only the word of Frank Squil- 
lante who conceded that he was testifying from information fur- 
nished by his father, and not from his own personal knowledge. 
Obviously, such testimony, based on hearsay, is wholly insufficient 
to offset complainant’s sworn testimony which was subject to 
cross-examination. 

According to the witness, Holden Cauthen, complainant did not 
at any time agree to sell respondent approximately 10 cars of 
Temple oranges. He testified that the sale of the car in question 
was separate and apart from any other transaction between the 
parties; that Vincent J. Squillante was present in complainant’s 
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packing house and saw the oranges being run; and that no com- 
plaint or protest was received either at the time respondent re- 
ceived the manifest on the car or at the time the car was accep‘ed 
at destination by respondent. Mr. Cauthen’s testimony as to in- 
spection was corroborated, in part, by the affidavit of Marion E. 
Gill, complainant’s packing house manager (Comp. Ex. No. 1), 
who swore that either Vincent J. Squillante, or his son, Emil, per- 
sonally inspected every car of fruit purchased by r-spondent from 
complainant while it was being packed. 

We accept complainant’s proof as establishing the terms of the 
contract between the parties. It is concluded that respondent’s 
failure to pay promptly the agreed purchase price of the car of 
oranges is in violation of section 2 of the Act. Complainant should 
be awarded reparation in the amount of $2,030.25, with interest, 
and the facts should be published. 


ORDER 
Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,060.25, with interest thereon 
at the rate of five percent per annum from March 1, 1953, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3704) . 


i. HUIZINGA & Sons, INC. v. NIGHT AND DAY PRODUCE Co., INC. 
PACA Docket No. 6092. Decided November 4, 1953. 


Failure to Pay Full Purchase Prices of Potatoes—Default 


Where complainant claimed an award of reparation in the amount of the 
alleged balance of the purchase price of one carload and the full pur- 
chase price of a second carload of potatoes sold and delivered to re- 
spondent, held, that in accordance with the rules of practice under the 
act, respondent, by failing to file an answer, admitted the material facts 
alleged in the complaint and waived an oral hearing, and his failure 
to pay promptly to complainant the full purchase price of the two car- 
loads of potatoes is a violation of section 2 of the act, for which repara- 
tion should be awarded to complainant. 


R. Huizinga & Sons, Inc., of Chicago, Illinois, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officcr 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informa] complaints were filed on May 12 and June 8, 1953. Formal 
complaint was filed on August 14, 1953. Complainant seeks an 
award of reparation in the amount of the alleged balance of the 
purchase price of one carload and the full purchase price of a 
second carload of potatoes sold and delivered to respondent in 
April 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 21, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 


spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant, R. Huizinga & Sons, Inc., is a corporation, 
whose address is 1421 S. Aberdeen Street, Chicago 8, Illinois. 

2. Respondent, Night and Day Produce Company, Inc., is a 
corporation, whose address is 55-57 French Market, New Orleans, 
Louisiana. At the time of the transactions involved herein, re- 
spondent was licensed under the Act. 

8. In the course of interstate commerce, and through a New 
Orleans broker, complainant sold to respondent two carloads of 
Idaho potatoes on the date and terms indicated: 

Date Car No. Manifest Unit Price Total 


April 1 
19538 PFE 47437 254 SX U.S. No. 1 Russetts $5.35 delvd. $1,358.90 


106 SX U.S. No. 2 ri 8.75...” 397.50 


$1,756.40 
Less Freight 522.83 


Net Delivered Price $1,233.57 
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Date CarNo. Manifest Unit Price Total 
April 7 
1953 PFE 75905 360 SX U.S. No. 1 Russetts $5.15 delvd. $1,854.00 
Less Freight 522.83 


Net Delivered Price $1,331.17 


4. Two carloads of potatoes meeting the specifications of the 
foregoing contracts were shipped from points in the State of 
Idaho, in interstate commerce, to respondent at New Orleans, 
Louisiana. Upon arrival at destination, respondent accepted the 
two carloads of potatoes and made no complaint with respect 
thereto. 

5. The total net purchase price of the two carloads of potatoes 
is $2,564.74, of which only $500 has been paid by respondent, leav- 
ing due and owing to complainant from respondent the sum of 
$2,064.74. 

6. Formal complaint was filed on August 14, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
purchase prices of the two carloads of potatoes is in violation of 
section 2 of the Act. Complainant should be awarded reparation in 
the amount of $2,064.74, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,064.74, with interest thereon 
at the rate of 5 percent per annum from May 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 3705) 


SANFORD FRUIT COMPANY v. ARTHUR W. SHAMBLIN, JR. PACA 
Docket No. 6054. Decided November 4, 1953. 


Failure to Pay Purchase Price of Citrus Fruit—Default 


Where complainant sought an award of reparation in the amount of the 
alleged purchase price of citrus fruit sold and delivered to respondent, 
held, that in accordance with the rules of practice under the act, respond- 
ent, by failing to file an answer, admitted the material facts alleged in 
the complaint and waived an oral hearing, and his failure to pay prompt- 
ly to complainant the agreed purchase price of the fruit is a violation 
of section 2 of the act, for which reparation should be awarded to com- 


plainant. 
Sanford Fruit Company, of Sanford, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officcr 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S C. 499a et seq.). 
Informal complaint was filed on February 13, 1953. Formal com- 
plaint was filed on June 15, 1953. Complainant alleges that in May 
1952, it sold and delivered to respondent three lots of citrus fruit, 
but that respondent has failed to pay any part of the purchase 
price. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on July 17, 1953. A 
copy of the report of investigation was served upon complainant 
on July 20, 1953. Copies of a supplemental report of investigation 
were served upon respondent and complainant on October 5, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, fa.lure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of H. E. Tooke, Jr., 
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and Frances G. Tooke, trading as Sanford Fruit Company, whose 
address is Post Office Box 820, Sanford, Florida. 

2. Respondent is an individual, Arthur W. Shamblin, Jr., whose 
address is 1308 Red Oak Street, Charleston, West Virginia. At the 
time of the transaction complained of herein, respondent was li- 
censed under the Act. 

3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent, f.o.b. shipping point, the following 
three lots of citrus fruit on the dates and at the prices indicated: 


Unit 
Date Commodity Price Gross Total 
May 5, 1952 59 Boxes oranges $2.25 $132.75 
810 5# Bags oranges 175 141.75 $ 274.50 





May 19, 1952 173 Boxes oranges 2.75 475.75 


2027 5# Bags oranges 20 405.40 
10 8# Bags oranges 30 3.00 
40 Boxes grapefruit 2.50 100.00 
57 8# Bags grapefruit .26 14.82 
187 5# Bags grapefruit 18 33.66 1,032.63 

















May 24, 1952 243 Boxes oranges 2.75 668.25 


2510 5# Bags oranges 20 502.00 
50 Boxes seedless 
grapefruit 2.50 125.00 
846 8# Bags grapefruit .26 89.96 
100 5# Bags grapefruit 18 18.00 1,403.21 








Total $2,710.34 


4. Three lots of citrus fruit meeting the specifications of the 
foregoing contracts were loaded on respondent’s truck at Sanford, 
Florida and were shipped, in interstate commerce, to Charleston, 
West Virginia. Respondent received and accepted the citrus fruit 
in compliance with said contracts of sale, and made no complaint 
with respect thereto. 

5. The total purchase price of the three lots of citrus fruit is 
$2,710.34, no part of which has been paid by the respondent to the 
complainant. 

6. The informal complaint was filed on February 13, 1953, 
which was within 9 months after the several causes of action 
accrued. 


CONCLUSIONS 
Failure of respondent to file an answer to the formal complaint 
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constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c) ). 

The facts thus admitted are that between May 5, 1952 and May 
24, 1952, complainant sold to respondent the citrus fruit set forth 
in Finding of Fact No. 3, for the total amount of $2,710.34; that 
citrus fruit which conformed to the terms of the contracts of pur- 
chase and sale were loaded on respondent’s truck and shipped in 
interstate commerce; and that respondent received and accepted 
the citrus fruit without complaint. 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices for the three lots of citrus fruit is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $2,710.34, with interest, and the facts should be 
published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,710.34, with interest thereon 
at the rate of 5 percent per annum from June 1, 1952, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3706) 


J. R. SIMPLOT COMPANY v. L. YUKON & SONS PRODUCE Co., INC. 
PACA Docket No. 5883. Decided November 4, 1953. 


Rejection of Commodity without Reasonable Cause—Damages 


Where complainant sought reparation based on respondent’s breach of con- 
tract by refusing to accept delivery as agreed on by the parties, and 
respondent in its answer alleged that the potatoes were dirty and were 
not in suitable shipping condition, Held: 

(1) since the appeal inspection shows that the potatoes were “mostly 
clean”, and the washing actually or substantially complied with the con- 
tract, the amount of dirt on the potatoes was insufficient to justify re- 
jection by respondent; 

(2) 2% of the deterioration of the produce does not establish lack 
of suitable shipping condition; and 

(3) since respondent’s rejection of the shipment was without reason- 
able cause, and in violation of section 2 of the act, complainant is entitled 
to an award of reparation in the amount of damages sustained by it. 
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Deterioration Percentages Not Establishing Back of 
Suitable Shipping Condition 
Where the appeal inspection certificate shows: “In 50% of sacks from 1 to 
2%, in 50% from 3 to 5% average 2% leak, Slimy Soft Rot, and Black- 
heart in various stages, mostly advanced; remainder stock generally 
firm, held, that 2% deterioration does not establish lack of suitable ship- 
ping condition. 


Measure of Damages Based on Rejection of Commodity 


The measure of damages suffered by complainant as a result of the unlawful 
rejection is the difference between the contract price and the net proceeds 
of the sale of the produce. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. L. Yukon & Sons 
Produce Company, Inc., of Kansas City, Missouri, respondent, pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Regulatory Division, Fruit 
and Vegetable Branch, on August 25, 1952. Formal complaint was 


filed November 17, 1952. It is alleged that complainant verbally 
contracted to sell and respondent contracted to buy one carload 
(360 100-pound sacks) of Washington Russet potatoes, U. S. No. 
2, Size A, washed, but that respondent breached the contract by 
refusal to accept delivery as agreed upon by the parties. Complain- 
ant asks reparation in the amount of $477.88, the difference be- 
tween the contract price and what the shipment realized upon di- 
version to Chicago and resale at that point. 

A copy of the formal complaint, together with a copy of the re- 
port of investigation, was served upon respondent on December 
11, 1952. A copy of the report of investigation was served on com- 
plainant’s representative on the same date. In respondent’s answer 
filed on December 29, 1952, it is alleged that the potatoes were dirty 
and were not in suitable shipping condition. 

Since the sum involved is not in excess of $500, the issues are 
resolved under the shortened procedure provided by the rules of 
practice. On January 19, 1953 complainant filed a brief and re- 
quested that its brief and the formal complaint, with accompany- 
inz exhibits, be considered as complainant’s opening statement. 
Respondent filed an answering statement on February 20, 1953, 
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and complainant a brief in lieu of a statement in reply on March 
9, 1953. 


FINDINGS OF FACT 


1. Complainant, J. R. Simplot Company, is a corporation whose 
address is Boise, Idaho. 


2. Respondent, L. Yukon & Sons Produce Co., Inc., is a corpora- 
tion whose post office address is 405-407 Walnut Street, Kansas 
City, Missouri. At the time of the transaction here involved, re- 
spondent was licensed under the act. 


8. On or about August 13, 1952, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
tracted to buy one carload of 360 sacks, weighing 100 pounds 
each, of Washington U. S. No. 2, washed, Size A, approximately 
25 percent ten ounces and up, Dinner Brand, Russet potatoes at a 
price of $3.90 per sack, f.0.b. Toppenish, Washington, or a total 
price of $1,404 for the shipment, shipment to be made on August 
13, if possible, or on August 14th at the latest. 


4. Potatoes meeting the specifications of the foregoing contract 


were shipped from Toppenish, Washington, on August 14, 1952, 
in car SFRD 10300. The shipment arrived at the agreed destina- 
tion, Kansas City, Missouri, on August 19, 1952. 


5. Respondent examined the potatoes upon arrival, complained 
that they were dirty, and requested complainant to resell the ship- 
ment. 


6. The shipping point inspector certified the potatoes as being 
“generally clean.” Respondent secured an appeal inspection at des- 
tination, which reversed the shipping point finding that the pota- 
toes were “generally clean.” On the appeal inspection it was found 
that the potatoes were “Mostly clean but in approximately 20% 
of samples from 5 to 10% of tubers caked with dirt in remainder 
of samples stock mostly clean, some fairly clean.” 


%. Respondent rejected the shipment, whereupon complainant 
diverted it to Chicago and sold it on August 29, 1952 for net pro- 
ceeds of $926.12. 


8. Informal complaint was filed within nine months after the 
alleged cause of action accrued. 
CONCLUSIONS 
The first question for consideration is whether complainant ten- 
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dered to respondent washed potatoes, as called for by the contract. 
Respondent does not deny that the potatoes were washed, but con- 
tends that the washing was done in an inferior and incompetent 
manner and was worse than no washing at all, bccause it resulted 
in the dirt being caked. The appeal inspection shows that the po- 
tatoes were “mostly clean.” A contract for washed potatoes does 
not require the delivery of clean, bright potatoes. While the wash- 
ing in this case did not meet with respondent’s approval, we are 
of the opinion it actually or substantially complied with the con- 
tract. The amount of dirt on the potatoes was insufficient to justify 
rejection by respondent. 

Respondent also defends on the ground that the potatoes were 
not in suitable shipping condition. The appeal inspection certificate 
shows: “In 50% of sacks from 1 to 2%, in 50% from 3 to 5% 
average 2% leak, Slimy Soft Rot, and Blackheart in various stages, 
mostly advanced ; remainder stock generally firm.” In our opinion 
2% deterioration does not establish lack of suitable shipping con- 
dition. 

We conclude that respondent’s rejection of the shipment was 
without reasonable cause and in violation of Section 2 of the Act. 

After rejection complainant made prompt and proper resale of 


the potatoes and realized net proceeds of $926.12 from the sale. 
The measure of damages suffered by complainant is the difference 
between the contract price of $1,404 and the net proceeds of the 
sale amounting to $926.12, which difference is the sum of $477.88. 
Reparation should be awarded complainant in the amount of 
$477.88, with interest, and the facts should be published. 


ORDER 
Within 30 days from the of this order respondent shall pay 
complainant, as reparation, $47.88, with interest at the rate of 
5 percent per annum from September 1, 1952, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 
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(No. 3707) 


EMPIRE PRODUCE COMPANY, INC. v. NIGHT AND DAY PRODUCE Com- 
PANY. PACA Docket No. 6097. Decided November 5, 1953. 


Failure to Pay Purchase Price of Onions—Default 
Headnotes in 12 A.D. 1298, applicable here. 


Houtchens & Houtchens, of Greeley, Colorado, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 10, 1953. A formal complaint 
was filed on September 14, 1953. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of 650 sacks 
of onions sold and delivered to respondent in January 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 25, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Empire Produce Company, Inc., is a corpora- 
tion whose address is P. O. Box 1347, Greeley, Colorado. 


2. Respondent, Night and Day Produce Company, is a cor- 
poration whose address is 55-57 French Market Place, New Or- 
leans, Louisiana. At the time of the transaction involved herein, 
respondent was not licensed under the Act, but was subject to 
license, and upon payment of accrued arrearage was issued a li- 
cense as a partnership. Subsequently, respondent was licensed as 
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a corporation which assumed all the assets and liabilities of the 
predecessor partnership. 


38. On or about January 10, 1953, in the course of interstate 
commerce, and by oral contract, complainant sold to respondent 
650 50-pound sacks of yellow Denver onions, at $3 per sack, de- 
livered, the net delivered price being $1,615.25. 


4. Six hundred fifty sacks of onions complying with the con- 
tract of sale were shipped by truck from loading point in the State 
of Colorado, in interstate commerce, to respondent at New Orleans, 
Louisiana. Upon arrival at destination, respondent accepted the 
onions in compliance with said contract of sale, and made no com- 
plaint with respect thereto. 


5. The net purchase price of the 650 sacks of onions is $1,- 
615.25, no part of which has been paid by respondent to complain- 
ant. 


6. Formal complaint was filed on September 14, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the con- 
tract purchase price of the 650 sacks of onions is in violation of 
section 2 of the Act. Complainant should be awarded reparation in 
the amount of $1,615.25, with interest, and the facts should be 
published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,615.25, with interest thereon 
at the rate of 5 percent per annum from February 1, 1953, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3708) 


In re ORLANDO & SCRAMUZZA FRUIT & PRODUCE COMPANY, INC. 
PACA Docket No. 5980. Decided November 13, 1953. 


Application for License Granted 


Where applicant applied for a license under the act to engage in the business 
of handling fresh and frozen fruits and vegetables in interstate and 
foreign commerce as a commission merchant, dealer or broker for the 
period of one year, and in the Notice to Show Cause why a license should 
not be denied to the applicant, it is alleged that the applicant was not 
entitled to such a license due to the fact that its president and vice- 
president were responsible, in whole or in part, while occupying the same 
positions in another corporation licensed under the act, for the failure 
of the licensed corporation to pay promptly and in full for produce pur- 
chased, in violation of section 2 of the act, held, that since the claims 
of the creditors of the former corporation listed in the Notice to Show 
Cause have been settled, and inasmuch as such basis no longer exists 
for the denial of a license to the applicant, an ordar should be issued 
granting the applicant the license requested. 


. Frederick W. Woodley, for complainant. Mr. Richard A. Dowling, of 
New Orleans, Louisiana, for respondent. Mr. Will Rogers, Hearing Ex- 


aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et szq.), hereinafter 
referred to as the “act.” On March 25, 1953, Orlando & Scramuzza 
Fruit & Produce Company, Inc., hereinafter referred to as the 
“applicant,” applied to the Regulatory Division, Fruit and Vege- 
table Branch, Production and Marketing Administration, United 
States Department of Agriculture, for a license under the act to 
engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce as a commission 
merchant, dealer, or broker for the period of one year. On April 
22, 1953, T. C. Curry, Chief, Regulatory Division, Fruit and Vege- 
table Branch, filed a Notice to Show Cause why a license should 
not be denied to the applicant. It is alleged in the Notice to Show 
Cause, in effect, that the applicant was not entitled to such a li- 
cense due to the fact that its president and vice-president were 
responsible in whole or in part while occupying the same positions 
in Peter Lococo & Co., Inc., a corporation licensed under the act, 
for the failure of the licensed corporation to pay promptly and in 
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full for produce purchased in interstate commerce, in violation of 
section 2 of the act. (See 7 U.S.C. 499d (b) (4) ). 

On June 12, 1953, the applicant filed an answer alleging, in ef- 
fect, that its president and vice-president were not responsible 
for the financial difficulties of Peter Lococo & Co., Inc., and that 
these officers had arranged a settlement with the creditors of the 
licensed corporation. 

Oral hearing was held at Washington, D. C., on July 20, 1953, 
before Will Rogers, Hearing Examiner, Office of Hearing Exam- 
iners, United States Department of Agriculture, Washington, 
D. C. The applicant was represented by Richard A. Dowling, At- 
torney at Law, New Orleans, Louisiana, and the Regulatory Divi- 
sion was represented by Fred W. Woodley, Office of the Solicitor, 
United States Department of Agriculture, Washington, D. C. Both 
parties filed briefs. 

At the hearing, counsel for applicant stated that a compromise 
agreement had been entered into between Peter Lococo & Co., Inc., 
and its creditors listed in the Notice to Show Cause in this pro- 
ceeding. The compromise agreements signed by the 10 creditors 
listed in the Notice to Show Cause were received in evidence. Un- 
der these agreements, Peter Lococo & Co., Inc., agreed to pay, and 
the creditors agreed to accept, 50 percent of the amounts due, with 
payments to be completed by September 1, 1953. It was agreed, at 
the hearing, that the applicant would forward to the Department 
receipts signed by the 10 creditors of the licensed corporation in- 
dicating that payment had been made in accordance with the 
agreements. Signed receipts have been received from all of the 
creditors named in the Notice to Show Cause and counsel for 
applicant has advised that all of these creditors have been paid. 

The hearing examiner issued a report recommending that the 
license requested by applicant be issued. Neither party filed ex- 
ceptions to the hearing examiner’s report. 

Inasmuch as the claims of the creditors of Peter L-ccco & Co., 
Inc., listed in the Notice to Show Cause have been settled, and in- 
asmuch as such basis no longer exists for the denial of a license 
to the applicant, an order should be issued granting the applicant 
the license requested. 


ORDER 
Within 10 days from the date of this order a license, under the 
act, as requested by applicant on March 25, 1953, shall be issued 
to Orlando & Scramuzza Fruit & Produce Company, Inc., to en- 
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gage in the business of handling fresh and frozen fruits and vege- 
tables in interstate and foreign commerce as a commission mer- 
chant, dealer, or broker for the period of one year. 


(No. 3709) 


ESTRELLA FRUIT SHIPPING CORP. v. VALDEZ PRODUCE DISTRIBUTING 
Co. PACA Docket No. 6098. Decided November 16, 1953. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 12 A.D. 1298, applicable here. 


Estrella Fruit Shipping Corporation, of New Orleans, Louisiana, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 15, 1953. Formal complaint 
was filed on June 24, 1953. Complainant seeks an award of repar- 
ation in the amount of the alleged purchase prices of two lots of 
bananas sold and delivered to respondent in March and April 1953. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 28, 1953. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on October 1, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 
1. Complainant, Estrella Fruit Shipping Corporation, is a cor- 
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poration whose address is 133 Front Street, New Orleans, Louisi- 
ana. 

2. Respondent is an individual, Johnnie Arcliga Valdez, doing 
business as Valdez Produce Distributing Co., whose address is 915 
South Pearl St., Dallas, Texas. At the time of the transactions in- 
volved herein, respondent was licensed under the Act. 

3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following two lots of bananas 
on the dates and terms indicated: 





Date Commodity Unit price Total 
March 14, 1953 24,510 lbs. green 7s 6.50 cwt. f.o.b. $1,593.15 
plus wharfage 24.51 

April 5, 1953 30,190 Ibs. green 8&9s 7.00 ewt. f.o.b. 2,113.30 
82,170 Ibs. green 8&9s 7.00 ” = 2,251.90 

plus wharfage 62.36 

$6,045.22 


4. Two lots consisting of three truckloads of bananas meeting 
the specifications of the foregoing contracts were shipped by truck 
from New Orleans, Louisiana, in interstate commerce, to respond- 
ent at Dallas, Texas. Upon arrival at destination, respondent ac- 
cepted the two lots of bananas in compliance with said contracts 
of sale and made no complaint with respect thereto. 

5. The total purchase price of the two lots of bananas, includ- 
ing wharfage, is $6,045.22, no part of which has been paid by re- 
spondent to complainant. 

6. Formal complaint was filed on June 24, 1953, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constiutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, as provided in the rules of practice 
(7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase prices of the two lots of bananas is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $6,045.22, with interest, and the facts should be pub- 


lished. 


ORDER 
Within 30 days from the date of this order, respondent shall 








1310 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1310 


pay to complainant, as reparation, $6,045.22 with interest thereon 
at the rate of 5% per annum from May 1, 1953, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3710) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. E. MEYER FRUIT COM- 
PANY. PACA Docket No. 5877. Decided November 16, 1953. 


Failure to Pay Balance of Purchase Price — Evidence — 
Failure to Establish Deceptive Practices, Fraud and 
Concealment 


Where complainant alleged that it was entitled to recover the balance of the 
purchase price of a carload of potatoes sold by complainant to respondent, 
and that the potatoes were delivered to and accepted by respondent, and 
respondent in its answer denied liability and alleged affirmatively that 
the “diseased condition” of the potatoes was in such advanced stages upon 
arrival that complainants conduct in knowingly shipping potatoes of 
this kind, type and condition constituted fraud, and that respondent was 
induced to purchase the car of potatoes by reason of concealment and 
fraud on the part of complainant, Held: 

(1) the inspection report does not establish that the potatoes ar- 
rived in an abnormally deterioratcd condition or that complainant failed 
to ship potatoes which conformed to contract specifications; 

(2) since respondent has failed to submit evidence to substantiate 
its charges of fraud and concealment on the part of complainant, its 
defense appears to be entirely without merit; 

(3) the evidence shows that respondent accepted the carload of 
potatoes, it is therefore liable to complainant for the purchase price, less 
any damages it can establish as a result of the breach of contract on the 
part of complainant; and 

(4) since respondent has not submitted sufficient evidence to show 
that its damages resulted from a breach of contract by complainant, 
failure to pay promptly the balance of the purchase price constitutes 
a violation of section 2 of the act, for which reparation should be award- 


ed to complainant. 
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Value of Inspection Certificate in Establishing Condition of Produce 


A paragraph added by the inspsctor, 3 days after arrival of the potatoes, 
indicating “final inspection” in respondent’s warehouse and showing soft 
rot decay, early to advanced stages, ranging from 4 to 38 percent, is of 
no value in establishing condition of the potatoes on arrival 3 or 4 days 
prior, where it appears that respondent allowed the potatoes to remain 
in the car 2 days before unloading, and there is nothing in the record 
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to show whether the potatoes were under refrigeration after arrival and 
unloading into respondent's warehouse. 

National Produce Distributors, Inc., of Chicago, Illinois, complainant, pro se. 
Levin & Brodkey, of Omaha, Nebraska, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
for the recovery of the balance of the purchase price of a carload 
of potatoes sold by complainant to respondent in June 1952. In- 
formal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on July 1, 1952, and a formal complaint was 
filed on October 6, 1952. A copy of the formal complaint and a 
copy of the report of investigation made by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, were served upon respondent 
on December 5, 1952. A copy of the report of investigation was 
served upon complainant on the same day. Respondent’s answer 
to the complaint was filed on December 23, 1952. 

It is alleged in the formal complaint that on or about June 21, 
1952, complainant sold to respondent a carload of California No. 2 
Long white potatoes, at $2.75 per sack, f.o.b. shipping point; that 
the potatoes were delivered to and accepted by respondent; that 
respondent has paid only $492.75 of the agreed purchase price; 
and that the balance is still due and owing to complainant from re- 
spondent. 

In the answer respondent denies liability to complainant in any 
amount and alleges affirmatively that the “diseased condition” of 
the potatoes was in such advanced stages upon arrival that com- 
plainant either knew, or with due diligence could have known, of 
such condition; alleges that complainant’s conduct “in knowingly 
shipping potatoes of the kind, type and condition” as those con- 
tained in this shipment was such as to constitute fraud; alleges 
that respondent was induced to purchase the car of potatoes by 
reason of concealment and fraud on the part of complainant; and 
alleges that complainant was guilty of deceptive practice of hiding 
“the diseased potatoes” in the rear of the car. 

Since the amount involved in this preceeding is not in excess 
of $500, the issues are resolved under the shortened procedure 
provided by the rules of practice. Under this prccedure, complain- 
ant filed an opening statement of facts on February 20, 1953. Re- 
spondent did not file an answering statement of facts. 
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FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a cor- 
poration, whose address is 31 South Water Market, Chicago, IIlin- 
ois. 

2. Respondent is a partnership, composed of Edwin Meyer and 
Lester Meyer, doing business as E, Meyer Fruit Company, whose 
address is 1010 Howard Street, Omaha, Nebraska. At the time 
of the transaction here involved, respondent was licensed under 
the Act. 


3. On or about June 21, 1952, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent one 
carload consisting of 360 100-pound sacks, U. S. No. 2, Size A, 
California Long white potatoes, at an agreed price of $2.75 per 
sack, f.o.b. shipping point, for a total price of $990. 


4. The contract of purchase and sale was negotiated by L. and 
L. Brokerage Company, of Omaha, Nebraska, which acted in the 
transaction as agent for both complainant and respondent. 


5. The potatoes referred to in Finding of Fact No. 3 were 
shipped on June 18, 1952, in car MDT 3075 from Pixley, Cali- 
fornia, in interstate commerce, to respondent at Omaha, Nebraska. 
No inspection of the potatoes was made at shipping point. 


6. The potatoes arrived at Omaha, Nebraska, on June 24, 1952. 
Upon examination, respondent complained to the broker that some 
of the sacks were wet spotted, and the potatoes showed decay, and 
requested the broker to obtain for respondent protection from the 
shipper against loss on the car. 


7. An inspection of a portion of the potatoes was made on June 
24, 1952, by the Western Weighing and Inspection Bureau, the 
report of which contains the following: 

“Firm to crisp. Few feathery — Now 22 bags set aside wet 
spotted account soft rot decay, — ranging from 8 to 12% 
early to advance stages.” 

8. Complainant refused to grant respondent protection against 
loss and respondent unloaded the potatoes on June 26 into its ware- 
house. A further inspection was made by Western Weighing and 
Inspection Bureau in respondent’s warehouse on June 27, 1952, 
and soft rot decay, early to advance stages, was reported to range 
from 4 to 38 percent. 

9. Respondent has paid to complainant $492.75 of the $990 
purchase price, leaving a balance unpaid amounting to $497.25. 
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10. The formal complaint was filed on October 6, 1952, which 
was within 9 months after the cause of action herein alleged ac- 
crued. 


CONCLUSIONS 


This was an f.o.b. purchase and sale, which means that respond- 
ent, as purchaser, assumed all risk of damage and delay in transit 
not caused by the shipper. It appears there was a possible delay 
of about 24 hours in arrival of the potatoes at Omaha, since ship- 
ment from Pixley, California, to Omaha generally is accorded fifth 
morning delivery. The shipment in question arrived the sixth day 
after shipment. It is therefore questionable whether the shipment 
was accorded normal transportation service and conditions and 
whether the warranty of suitable shipping condition is available 
to respondent. 


While it appears that respondent complained to the broker of 
wet sacks and some decay on the date of arrival, the evidence sub- 
mitted by respondent is not sufficient to establish a breach of the 
contract on the part of complainant, as respondent has alleged. The 
report of the inspection made at 2:15 p.m., June 24, 1952, the date 
of arrival of the potatoes, shows that part of the car had been 
unloaded and that only about four-fifths of the load remained in 
the car at the time of inspection There is nothing in the report to 
show what portion of the load remaining in the car was actually 
inspected. The report states, ‘““Now 22 bags set aside wet spotted 
account soft rot decay, ranging from 8 to 12% early to advance 
stages.” Apparently, the 8 to 12 percent soft rot refers only to 
the 22 bags. If that portion of the load remaining in our car was 
fully inspected, it could be argued from this report that the balance 
of the potatoes was apparently in good condition. In our opinion 
the inspection report does not establish that the potatoes arrived 
in an abnormally deteriorated condition or that complainant failed 
to ship potatoes which conformed to contract specifications. 

A paragraph added by the inspector on June 27, 3 days after 
arrival of the potatoes, indicating “final inspection” in respond- 
ent’s warehouse and showing soft rot decay, early to advance 
stages, ranging from 4 to 38 percent, is of no value in establishing 
condition of the potatoes on arrival 3 or 4 days prior. It appears 
that respondent allowed the potatoes to remain in the car 2 days 
before unloading, and there is nothing in the record to show 
whether the potatoes were under refrigeration after arrival and 
unloading into respondent’s warehouse. The 21 percent average 
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decay found to exist in the potatoes on June 27th quite conceivably 
could have largely developed after arrival. 

Respondent’s affirmative defense is based upon allegations of 
deceptive practices, fraud, and concealment on the part of com- 
plainant. Respondent has submitted no evidence to substantiate 
these charges and this defense appears to be entirely without 
merit. 

Since respondent accepted the carload of potatoes, it is liable 
to complainant for the purchase price, less any damages it can 
establish as a result of a breach of contract on the part of com- 
plainant. Since respondent has not submitted sufficient evidence 
to show that its damage resulted from a breach by complainant, it 
follows that respondent, who has paid only $492.75 of the purchase 
price, is indebted to complainant for the balance of $497.25. Re- 
spondent’s failure to pay promptly the full purchase price to com- 
plainant for the potatoes in question is a violation of section 2 of 
the Act. Complainant should be awarded reparation in the amount 
of $497.25, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $497.25, with interest at the 
rate of 5 percent per annum from July 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3711) 


PACA Docket No. 5716. Decided November 16, 1953. 


Dismissal—Rejection of Commodity Not without Reason- 
able Cause — Evidence — Failure to Meet Contract Re- 
quirements 


Where complainant alleged that it shipped a carload of apples to respondent 
in December 1950 pursuant to a contract of sale entered into by the 
parties, and that the latter rejected the shipment without reasonable 
cause, for which complainant claimed reparation, and respondent de- 
fended his rejection of the carload on the grounds that the apples were 
affected with severe water core and bruises, and that the fruit was not 
in suitable shipping condition, held, that since the apples delivered did 
not meet contract requirements and complainant has failed to sustain 
the burden upon it of proving by a preponderance of the evidence that 
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respondent agreed to purchase the apples subject to some bruising and 
water core, the complaint should be dismissed. 


Effect of Failure to Include Alleged Agreement In Mem- 
orandum of Sale—Evidence—Failure to Sustain Burden 
of Proof as to Agreement Relative to Condition of Fruit 


In view of the conflicting testimony of the parties, and the failure of com- 
plainant to include in the invoice a reference to respondent’s alleged 
agreement to purchase the apples subject to some bruising and water 
core or to make timely objection to its omission in the memorandum of 
sale, it is concluded that complainant has failed to sustain the burden 
upon it of proving by a preponderance of the evidence that respondent 
agreed to purchase the apples subject to some bruising and water core. 


Application of State of Oregon Grades for Apples 


Where the contract described the apples as “406 boxes Combination Extra 
Fancy and Fancy Regular Delicious, 357 boxes Extra Fancy Red De- 
licious, and 91 boxes Combination Fancy and ‘C’ grade Red Delicious” 
it is concluded that these are not grades set up in the United States 
Standards, but are rather, State of Oregon grades, and it is clear from 
the contract phraseology, as well as the hearing record, that the parties 
intended Oregon grades to apply. 


Permissible Percentages of Tolerance 


A tolerance of not more than 10 percent, by count, is permitted in the 
standards for apples, State of Oregon, in order to allow for variations 
incident to commercial grading and handling in each of the grades herein. 


Mr, Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for complain- 
ant. Mr. Louis J. Gelbman of Nadler & Nadler, of Youngstown, Ohio, for 
respondent. Mr. Robert L. Kealy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a forma! complaint filed January 3, 1952, complainant alleges 
that it shipped a carload of apples to respondent in December 1950 
pursuant to a contract of sale entered into by the parties, and that 
respondent rejected the shipment at destination without reason- 
able cause. A copy of the formal complaint was served upon re- 
spondent by registered mail on January 24, 1952, together with 
a copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch. A copy of the report 
of investigation was also served upon complainant by registered 
mail on January 24, 1952. 
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In answer to the complaint filed March 26, 1952, and served 
upon complainant by registered mail on March 29, 1952, respond- 
ent defends his rejection of the carload on the grounds that the 
apples were affected with severe water core and bruises, contrary 
to an express representation of complainant that they were free 
of these defects, and that the fruit was not in suitable shipping 
condition at the time of sale. 

A hearing was held at * * *, Qhio, on February 12, 1953. 
Complainant introduced the depositions of * * * and * * 
* * * taken upon its application. * * * _ testified orally 
for respondent. Both parties were represented by counsel and both 
parties filed briefs. 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation whose post office 
eddremis * * * & © * "Tinos. 
2. Respondent, * * *, is an individual whose post office 
addressis * * *, * * *, Qhio. At the time of the trans- 
action involved herein respondent was licensed under the act. 


3. Onor about December 20, 1950, complainant and respondent 
entered into an oral contract under which complainant, in the 
course of interstate commerce, sold to respondent one carload of 
Oregon apples shipped in car PFE 66903 from * * *, Ore- 
gon, on December 12, 1950, then on track at * * *, - Illinois, 
consisting of approximately 406 boxes Combination Extra Fancy 
and Fancy Regular Delicious, 357 boxes Extra Fancy Red Deli- 
cious, and 91 boxes Combination Fancy and “C’’ Grade Red Deli- 
cious, Blue Goose brand, at $2.00 a box, or for $1,708.00, f.o.b. 
* * © Grepm. 

4. On or about December 20, 1950, complainant directed the 
diversion of car PFE 66903 to respondent at * * *, OQhio, 
where it arrived on or about December 23, 1950, and was placed 
for unloading on or about December 26, 1950. 

5. Upon inspection on arrival, respondent detected some dam- 
age by visible water core and bruising. 

6. A Federal inspection at * * *, Ohio, on December 26, 
1950, showed the condition of the apples in car PFE 66903 to be 
as follows: 

“Stock in each lot is generally firm to firm ripe. In lot stamped 
‘Ex Fancy’: From 10 to 22%, average approximately 15% 
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damaged by bruises 4 to 114 inches in diameter and from 
¥% to 4 inch in depth. Composite sample cut shows 15% mod- 
erate to severe internal water core. In lot stamped ‘Combina- 
tion Ex Fancy and Fancy’: From 10 to 28%, average approx- 
imately 20% damaged by bruises 1% to 11% inches in diameter 
and from 4 to % inch in depth. Composite sample cut shows 
15% moderate to severe internal water core. In lot stamped 
‘C Grade Fancy’: From 15 to 30%, average approximately 
25% damaged by bruises 34 to 114 inches in diameter and 
from \4 to 1% inch in depth. Composite sample cut shows 15% 
moderate to severe internal water core. Each lot no decay.” 


7. On or about December 26, 1950, respondent notified com- 
plainant by telephone that he rejected car PFE 66903. 


8. On or about December 28, 1950, complainant directed car 
PFE 66903 to be diverted to * * *, Pennsylvania, where the 
apples were sold at public auction on January 8 and January 10, 
1951. The net proceeds obtained by complainant from the resale 
amounted to $411.23. 


9. The informal complaint was filed September 10, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The principal issue between the parties is one of fact concerning 
the description of the apples in car PFE 66903 at the time the 
terms of the oral contract were agreed upon. The burden is upon 
complainant to establish by a preponderance of the evidence the 
terms of the contract as alleged by it. 

Respondent, * * *, did not deal directly with complainant 
in making the purchase, but with * * *, abroker,of * * *, 
Pennsylvania. The negotiations took place by telephone on Decem- 
ber 19 and 20,1950. * * * and * * * agree in their tes- 
timony that the goods were described in the negotiations as one 
carload of Oregon apples, PFE 66903, shipped from * * *%, 
Oregon, on December 12, 1950, and then on track at * * %, 
Illinois, containing approximately 406 boxes Combination Extra 
Fancy and Fancy Regular Delicious, 357 boxes Extra Fancy Red 
Delicious, and 91 boxes Combination Fancy and “C” Grade Red 
Delicious, BLUE GOOSE brand, and that the purchase price of- 
fered by * * * andacceptedby * * * was $2.00 a box, 
f.o.b. shipping point. * * * testified that he further described 
the apples as showing some bruising and water core and that 
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agreed to purchase the apples subject to these defects. 
*, an employee of complainant from whom * * * re- 
ceived information concerning the carload, testified that both when 
he first described the apples to * * and when he accepted 
* * * offer of $2.00 a box, he stated to * * * that the 
fruit showed some bruising and water core. Although * * * 
abandoned his defense that * * * expressly represented the 
shipment as free from water core and bruises, he was positive in 
his testimony that * * * made no mention of bruising and 
water core in the course of the negotiations which resulted in the 
sale, and that respondent did not agree to purchase the apples sub- 
ject to these defects. 

Complainant argues that U.S. Department of Agriculture mar- 
ket reports for December 20, 1950, of which we take official notice, 
show that respondent purchased the apples in controversy for a 
price which was below prices reported for that day, and that this 
is convincing proof of respondent’s agreement to purchase subject 
to the mentioned defects. The market prices referred to are for 
* * * Washington apples, and are higher than the contract 
price. However, the prices reported are stated to be based on very 
few sales. Further, the parties agree that Oregon apples generally 
sell for less than Washington apples. Finally, variations in the 
quality, condition, and manifest of individual shipments render a 
resort to market prices treacherous when this is done for the pur- 
pose of establishing one party’s version of the terms of a contract. 
Accordingly, we are unable to find complainant’s argument on this 
point decisively persuasive. 

A brokers standard memorandum of sale, dated December 20, 
1950, was prepared by * * * and copies thereof sent to the 
parties in the usual course of business. An invoice of the sale, dated 
December 20, 1950, was prepared by complainant and sent to re- 
spondent. Not a single word about bruising or water core is con- 
tained in either of these documents. 

Although the memorandum of sale was received by complainant 
four or five days after the sale and thus prior to respondent’s re- 
jection of shipment late in the afternoon of December 26, 1950, 
complainant made no objection to * * * failure to include a 
reference to respondent’s alleged agreement to purchase the apples 
subject to some bruising and water core. The broker’s standard 
memorandum of sale is not a written contract herein; instead, it 
is evidence of the oral agreement entered into between the parties. 
Cashmere Pioneer Growers v. Mathew Mercurio, 7 A.D. 1118, 1122. 
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We think that in this case, however, it correctly reflects the terms 
of the oral contract. In view of the conflicting testimony of the 
parties, and the failure of complainant to include the disputed 
language in the invoice or to make timely objection to its omission 
in the memorandum of sale, we conclude that complainant has 
failed to sustain the burden upon it of proving by a preponderance 
of the evidence that respondent agreed to purchase the apples 
subject to some bruising and water core. 

The next question is whether the apples delivered by complain- 
ant met contract requirements. We think that they did not. The 
contract described the apples as ‘406 boxes Combination Extra 
Fancy and Fancy Regular Delicious, 357 boxes Extra Fancy Red 
Delicious, and 91 boxes Combination Fancy and ‘C’ grade Red 
Delicious.’ These are not grades set up in the United States Stand- 
ards. Rather, they are State of Oregon grades, and it is clear from 
the contract phraseology, as well as the hearing record (T., pp. 
36 and 37), that the parties intended Oregon grades to apply. 

Federal inspection of the shipment at destination in * * *, 
Ohio, on December 26, 1950, showed the apples in car PFE 66903 
to be in the following condition: Each of the 3 lots showed 15% 
moderate to severe internal water core. None of the lots ntainel 


decay. The stock in each of the 3 lots was damaged by bruises 
described as follows: 


Lot Percentage Diameter Depth 
Extra Fancy 10-22%, average 15% % to 1% in. % to % in. 
Comb. Extra 

Fancy & Fancy 10-28%, average 20% .% to 1% in. 144 to % in. 
Comb. Fancy 

“C” Grade 15-30%, average 25% % to 1% in. % to 1 in. 

The Oregon Standards for Apples, 1941, issued by the Depart- 
ment of Agriculture of the State of Oregon, of which we take 
official notice, provide that Extra Fancy apples shall be “. . . free 
from bruises, .. . visible water core, broken skin, . . . except that 
slight blemishes shall be permitted in this grade.” “Slight blem- 
ishes” are defined to mean “Slight handling bruises and box bruises 
such as are incident to good commercial handling in the prepara- 
tion of a tight pack.” The Oregon Standards provide that Fancy 
grade shall consist of apples which are “. . . free from visible 
water core, broken skin, and from damage caused by bruises, .. .” 
“Damage” is defined to exclude slight handling bruises and box 
bruises such as are incident to good commercial handling in the 
preparation of a tight pack. The Oregon Standards further provide 
that C Grade shall consist of apples which are “. . . free from 





1320 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1814 


soft bruises, broken skin, and from serious damage caused by ... 
visible water core ...” “Serious damage” is defined to mean any 
injury or defect which seriously detracts from the appearance or 
keeping quality of the apple, but does not include “Visible water 
core which does not affect an area of more than one-half inch in 
diameter.” 

A tolerance of not more than 10 percent, by count, is permitted 
in the standards in order to allow for variations incident to com- 
mercial grading and handling in each of the foregoing grades. 

The Oregon Standards further provide that, after the fruit has 
been placed in storage or in transit, a physical injury affecting 
keeping quality which may have developed or may only have be- 
come evident after apples are packed, is defined as applying ‘to 
condition rather than to grade. 

Proceeding to a consideration of type of defect or damage exist- 
ing in the apples, we find the following description of water core 
contained in U.S. Department of Agriculture Miscellaneous Pub- 
lication No. 168, of which we take official notice: 


‘“‘Water core is a nonparasitic disease characterized by water- 
soaked regions in the flesh of the apple. When water core is 
severe, these areas are hard and glossy. The disease is more 
commonly found near the core and around the primary vas- 
cular bundles, but it may occur in any part of the apple or 
may involve the whole of it . .. When only the core area is 
involved, it is impossible to detect the disease without cut- 
ting the fruit: Visible water core is frequently associated with 
sunburn ... The disease is most likely to occur in fruit that 
is freely exposed to the sun ... Water core not only does not 
develop or spread in transit or storage, but in certain varie- 
ties such as Yellow Newtown and in Winesap it may actually 
disappear after a few months’ storage, particularly if origin- 
ally present in only a mild form...” (p. 56) 

By comparing with the Oregon grade standards, the result of the 
inspections made by * * * and by the Federal inspector with 
respect to visible and to interna] water core, which does not de- 
velop in transit, it would appear that the apples at no time after 
harvest could have met the Oregon standards for Extra Fancy, 
Fancy, and C grades. Because of the water core alone, therefore, 
and the consequent failure of the apples to meet contract grade 
specifications, we think that respondent was justified in rejecting 
the shipment. 

The apples also contained damage by bruising. Although the ex- 
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tent and severity of bruising existing at the time of sale on De- 
cember 30, 1950, is unknown, it is established by testimony intro- 
duced by complainant that the fruit showed some damage from 
bruising at that time. Because of our conclusions above, however, 
we deem it unnecessary to discuss further whether the degree of 
bruising at destination was abnormal. 

We have concluded that respondent’s rejection of the apples in 
car PFE 66903 was justified. It follows that the complaint should 
be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3712) 
PACA Docket No. 5876. Decided November 16, 1953. 


Dismissal—Accord and Satisfaction 


Where complainant sought to recover reparation for the unpaid balance of 
the purchase price of two carloads of tomatoes sold and delivered to 
respondent and the latter in its answer denied liability, held, that since 
respondent’s check sent to complainant and received and accepted by it 
in full payment for the produce constitutes an accord and satisfaction, 
the complaint should be dismissed. 


When Payment of Lesser Amount in Discharge of Obli- 
gation Constitutes Valid Consideration for Accord and 
Satisfaction 


Where a genuine dispute exists, payment of a lesser amount in discharge 
of the obligation may constitute a valid consideration for an accord and 
satisfaction, but it is necessary that such lesser sum be offered in full 
settlement of the whole amount, and be offered in such manner as to 
amount to a condition that if the lesser sum is accepted, it is done so in 
full satisfaction, and it must be such that the party to whom the lesser 
sum is offered realizes that upon acceptance thereof, he does so subject 
to such condition. 


Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Respond- 
ent pro se Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint tiled on Uctober 20, 1952, complainant seeks 
to recover reparation of $456.84. This sum is alleged to be the 
unpaid balance of the purchase price of two truckloads of toma- 
toes sold and delivered by complainant to respondent. A copy of 
the formal complaint and a copy of the report of investigation pre- 
pared by the Kegulatory Division, Fruit and Vegetable Branch, 
were served by registered mail upon respondent oi November 10, 
1952. A copy of the Department’s report of investigation was 
served by registered mail upon complaincnt’s representa.ive on the 
same date. Kespondent filed an answer to the c-mplaint denying 
liability. 

Inasmuch as the amount involved herein is less than $500, the 
issues are resolved under the shortened method of procedure, as 
provided by section 47.20 of the rules of pract.ce issued pursuant 
to the act. In accordance with such procedure, complainant filed 
an opening statement of facts. Respondents filed an answering 
statement of facts, and complainant filed a reply thereto. 


FINDINGS OF FACT 


1. Complainant, * * *, isa corporation, whose post office 
addressis * * * * © *% Pennsylvania. 


2. Respondent, * * *, is apartnership composed of 
* * * and * * *, whose post office addressis * * *%, 
* * * + Pennsylvania, At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. On or about June 23, 1952, in the course of interstate com- 
merce, complainant sold to respondent 108 lugs of Texas tomatoes 
at an agreed price of $4.50 per lug f.o.b. * * *, Pennsylvania. 
On or about June 25, 1952, in the course of interstate commerce, 
complainant sold to respondent 108 lugs of Texas tomatoes at an 
agreed price of $3.75 per lug f.o.b. * * *, Pennsylvania. The 
total purchase price for the two lots of tomatoes was $891. The 


tomatoes originated at shipping point in * * *, Texas, and 
were shippedto * * *, Pennsylvania, in car PFE 67487. Both 


lots of tomatoes, on the respective dates of sale, were delivered by 
the * * * to respondent, and transported by respondent by 


refrigerated truck to its place of businessin * * * Pennsyl- 
vania. 

4. The contracts referred to in Finding 3 above were nego- 
tiated by * * * of respondent company, and the * * *%, 
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Pennsylvania, which was handling the sales of tomatoes for the 
account of complainant. 


5. By letter addressed tothe * * * on June 27, 1952, re- 
spondent complained about the condition of the tomatoes, and 
transmitted a copy of the Federal inspection certificate evidencing 
an inspection of the tomatoes made at * * *, Pennsylvania, 
on June 27, 1952. Respondent’s letter reads, in part, as follows: 

“We do not want to have trouble with anyone but we cannot 
pay you for tomatoes like these. When we called your * * * 
on the telephone regarding this matter he was anything but 
gentlemanly, and we want you to check again on this report 
and straighten out the price of these tomatoes in a different 
way.” 

6. On July 8, 1952, respondent addressed a letter tothe * * 
* * * reading, in part, as follows: 

“We made a purchase of 108 crates on June 23rd and on June 
24th we sent them out to our customers as good tomatoes. 
On June 25th we again bought 108 crates (good tomatoes). 
On the afternoon of June 25th our customers started return- 
ing these tomatoes and that was when we found out what 
kind of merchandise we had received. We telephoned your 
office on June 26th and notified your salesman of this matter 
and offered to return the tomatocs. He did not even want to 
talk about them — refused to take them back — and hung 
up the telephone receiver on us. We had nothing else to do 
but sell them for what they were. 


“We averaged $2.01 per crate [or $434.16] on these tomatoes 
and are willing to turn this over to you in settlement of this 
account.” 

7. Respondent mailed its check for $434.16 to the * * *. 
The check was cashed and * * * credited respondent’s ac- 
count for this amount, 

8. Formal complaint was filed on October 20, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
The submissions of the parties raise a number of issues both as 
to questions of fact and of law. Briefly, these are as follows: It 
is alleged in the complaint that the sales were made by complain- 
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ant to respondent after inspection of the tomatoes by respondent, 
and that complainant made no warranties as to condition or qual- 
ity. In its sworn answer, respondent denies that it inspected the 
tomatoes delivered. Respondent alleges that these were sales by 
sample, and that the tomatoes delivered did not conform with the 
sample. In connection with the question of warranties, respond- 
ent alleges that the tomatoes were sold as “Fancies,” but that 
Federal inspection at destination shows that they contained decay 
ranging from 30 to 60%, with an average of approximately 50%. 
In the answer, it is further stated that respondent sought to re- 
turn the tomatoes, but that complainant refused to accept them 
back, and that respondent was compelled to proceed with sales 
thereof. Respondent also states that it sent its check in the total 
amount of the sales proceeds to the * * * [the commission- 
man who made the sales for complainant] as full payment, and 
that its check was accepted and not returned to respondent. 

In its opening statement, which is in affidavit form, complainant 
denies that the word “Fancies” appearing on the sales tickets has 
any reference to quality or condition. Complainant further con- 
tends that the samples displayed by it reflected the true condition 
of the tomatoes; that respondent’s complaint as to quality and con- 
dition of the tomatoes at destination should have been made earl- 
ier; and that there is insufficient evidence to show that the Federal 
inspection obtained by respondent at destination covered the to- 
matoes in controversy. Complainant denies that respondent’s check 
was received in full settlement of the contract price. It is also 
contended by complainant that respondent’s handling of the toma- 
toes was the cause of the condition complained of. In its answering 
statement, which is in the form of an affidavit, respondent denies 
that its handling of the tomatoes caused the condition of the toma- 
toes complained of, and that its inspection at destination was made 
as soon as possible. In its reply, which is in affidavit form, com- 
plainant contends that respondent has failed to submit evidence 
showing the details of the alleged sales of the tomatoes to its 
customers and the proceeds received therefrom. Complainant al- 
leges that respondent accepted the tomatoes “as is.” 


We believe it unnecessary to arrive at findings and conclusions 
with respect to all the above issues, but have recited the prin- 
cipal elements of the controversy for reasons which will appear 
below. 

The evidence submitted, in our opinion, shows that an accord 
and satisfaction was reached by the parties. Before there can be 
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an accord and satisfaction, there must be a genuine dispute. Wil- 
liam Turino Cumpany v. Dan Storey, 9 A.D. 1245, 1252. That the 
parties were in genuine dispute is clear from the allegations and 
evidence. We refer not only to the contents of the preceding para- 
graphs of these conclusions, but also, and more particularly, to 
respondent’s letter to Moritz Dated June 27, 1952 ,quoted in part 
in Finding of Fact 5 above, in which respondent stated that “We 
cannot pay you for tomatoes like these.” 

Where a genuine dispute exists, payment of a lesser amount in 
discharge of the obligation may constitute a valid consideration 
for an accord and satisfaction. It is necessary, however, “that such 
lesser sum be offered in full settlement of the whole amount, and 
be offered in such manner as to amount to a condition that if the 
lesser sum is accepted, it is done so in full satisfaction, and it must 
be such that the party to whom the lesser sum is offered realizes 
that upon acceptance thereof, he does so subject to such condition.” 
Anonymous, 10 A.D. 1474, 1476. 

The original contract price was $891, and in its sworn answer 
respondent states that its check for $434.16 was sent to complain- 
ant in full payment for the tomatoes. Complainant denies that re- 
spondent’s check was accepted as payment in full. Complainant’s 
ad corroborative proof consists of the unsworn statement of 

. , contained in the report of investigation, in which 
* * * states that “we accepted this check under protest and 
endorsed the check as only part payment against this outstanding 
account.” The check is not in evidence, and there is no documentary 
evidence to support the statement of * * *. Respondent’s 
evidence supporting its position that the check was tendered in 
full settlement includes a copy of respendent’s letter addressed to 
* * * on July 8, 1952, quoted in part in Finding of Fact No. 6 
above. This letter concludes with respondent’s statement that “We 
averaged $2.01 per crate [$434.16] on these tomatoes and are 
willing to turn this over to you in settlement of the account.” Re- 
spondent states under oath that the check was sent to * * * 
in full payment, and that * * * accepted the check as such 
and did not return it to respondent. Respondent denies that 
* * * protested the check. It is undisputed that complainant 
received payment from respondent in the amount of $434.20. In 
our view, the evidence of record supports respondent’s contention. 
We therefore conclude that there was an accord and satisfaction 
herein. Accordingly, the complaint should be dismissed. 
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ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3713) 


RICHMOND BANANA COMPANY v. LEWIS D. GOLDSTEIN FRUIT AND 
PRODUCE CORPORATION. PACA Docket No. 5812. Decided Novem- 
ber 16, 1953. 


Failure to Pay Balance of Net Proceeds on Joint Account 
—Improper Charge for Commission—Evidence—Failure 
to Account for Balance of Net Proceeds 


Where complainant sought reparation for the balance due on the net proceeds 
of the sale of two truckloads of grapes handled by respondent on a joint 
account with complainant, and respondent in its answer alleged that it 
has fully accounted to complainant by the payment of a certain sum, 
and by reason of a credit due it on a celery transaction between the 
parties and a further credit as the purchase price of a number of crates 
of carrots purchased by complainant, Held: 

(1) the evidence shows that respondent has failed to fully account 
to complainant for the net proceeds of the two truckloads of grapes 
handled by respondent on joint account; 

(2) the expense charged in complainant’s account sale for a com- 
mission paid to a dealer on the carrot consignment was improper; and 

(3) respondent’s failure to pay complainant the balance due on the 
joint account grape transactions, less credits on the other two trans- 
actions, is a violation of section 2 of the act, for which reparation should 
be awarded to complainant. 


Lovenstein & Lovenstein, of Richmond, Virginia, for complainant. Lewis D. 
Goldstein Fruit & Produce Corp., of Philadelphia, Pennsylvania respond- 
ent, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 18, 1952, and a 
formal complaint was filed on May 5, 1952. Complainant seeks to 
recover the sum of $423.46 as the balance due on the net proceeds 
of the sale of two truckloads of grapes handled by respondent on 
a joint account with complainant. The original sum claimed was 
$648.46, but was reduced by amendment. 
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A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail upon complainant on June 20, 1952, and copies of the 
formal complaint and report of investigation were served by reg- 
istered mail upon respondent on June 20, 1952. 

The answer of respondent was filed on September 4, 1952. It 
admits that the sum of $4,508.05 was due complainant on the 
grape transaction, but claims that it has fully accounted for this 
sum by the payment of $3,683.05, and by reason of a credit due 
it in the sum of $225 on a celery transaction between the parties 
and a further credit of $600 as the purchase price of 100 crates of 
carrots purchased by complainant. 

Although the original amount claimed by complainant exceeded 
$500, neither party requested an oral hearing. The matter there- 
fore is handled under the shortened method of procedure provided 
by section 47.20 of the rules of practice (7 CFR 47.20). Complain- 
ant filed an opening statement of facts; respondent filed an an- 
swering statement; and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a corporation, Banana Corporation, doing 
business as Richmond Banana Company, whose address is P. O. 
Box 4047, Richmond, Virginia. 


2. Respondent, Lewis D. Goldstein Fruit and Produc2 Corpor- 
ation, is a corporation whose address is 8. W. Cor. Second and 
Dock Streets, Philadelphia, Pennsylvania. At the time of the trans- 
actions herein involved respondent was licensed under the act. 


38. On or about January 1, 1952, in the course of inters‘ate 
commerce, complainant and respondent entered into an oral agree- 
ment for the handling by respondent of two truckloads of grapes 
purchased by complainant for the sum of $4,413 75, on a joint 
account basis, with the understanding that complainant would re- 
ceive 25 percent of the profits derived from the sale of such grapes. 


4. The grapes were delivered to respondent on or about Janu- 
ary 1, 1952, and were sold by respondent for a gross of $4,843 53 
and an account rendered complainant thereon on January 11, 1952. 
The net profit, after deduc'ion of the cost price of the grapes of 
$4,413.75, and sales cost of $52 60, was $377.18. The amoint de 
complainant from the transaction is $4,508 05, representing the 
purchase price of $4,413.75, plus one-quarter of $377.18 profits 
from the transaction, or $94.30. 
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5. Respondent paid complainant $3,683.05 on the transaction, 
leaving a balance of $825 due and owing complainant. 

6. Prior to January 11, 1952, in the course of interstate com- 
merce, complainant purchased from respondent 50 crates of celery 
at $4.50 per crate for a total of $225, — sum is still due and 
owing respondent. 

7. On or about December 31, 1951, in the course of interstate 
commerce, respondent shipped complainant 100 crates of carrots 
on consignment. Complainant sold 47 crates of the carrots for 
gross proceeds of $265.05, and rendered an account of sales to 
respondent showing the cost of sale and 10 percent commission as 
$88.51, or a total due respondent of $176.54. On January 14, 1952, 
complainant returned 53 crates of the carrots to respondent. There 
is due and owing respondent the sum of $186.54 on the carrot 
consignment, after the disallowance of a $10 commission charge 
made by complainant against the cost of sale of the carrots. 

8. The complaint was filed within 9 months from the date the 
cause of action accrued. 


CONCLUSIONS 


It is agreed between the parties that a total sum of $4,508.05 
is due complainant on the grape joint account; that respondent 
has paid the sum of $3,683.05 thereof, and that respondent is en- 
titled to a credit of $225 on the celery transaction between the 
parties. There is a dispute as to the amount to be credited respond- 
ent on the transaction concerning 100 crates of carrots. Respond- 
ent contends the carrots were purchased by complainant at $6 
per crate, while complainant contends that the carrots were ship- 
ped to it on consignment. The record discloses that complainant 
sold 47 of the crates of carrots and rendered an account sales to 
respondent, showing net proceeds of $176.54. It is also shown that 
complainant returned 53 crates of the carrots to respondent, who 
accepted them. While the evidence submitted by the parties is con- 
tradictory we are of the opinion that the carrots were placed on 
consignment with complainant. Respondent’s original invoice 
merely shows the shipment of 100 crates of carrots to complain- 
ant without mention of price or terms. Further, respondent ac- 
cepted the return of 58 crates of carrots without protest. Respond- 
ent claims that these 53 crates were orally consigned to it by com- 
plainant but that there is no showing that he rendered an account- 
ing to complainant as would be normal in a consignment trans- 
action. 
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Complainant’s account sale on the carrot consignment shows a 
$10 expense charge for commission paid to Yonk Rubin, a dealer, 
which we consider an improper charge under the consignment. 
The amount due respondent on the carrot transaction, therefore, 
is $186.54. 

On the basis of the foregoing it is concluded that respondent 
has failed to fully account to complainant for the net proceeds of 
the two truckloads of grapes handled by respondent on joint ac- 
count, and there is still due complainant the sum of $413.46 on 
the three transactions, computed as follows: Net proceeds due 
complainant on the joint account $4,508.05, less $3,683.05 paid; 
less $225 credit on the celery transactions; and less $186.54 credit 
on the carrot consignment transaction. Respondent’s failure to pay 
complainant the full amount due on the joint account grape trans- 
action, less credits on the other two transactions, is a violation 
of section 2 of the act. Complainant should be awarded reparation 
in the sum of $413.46, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $413.46 with interest thereon 
at the rate of 5 percent per annum from February 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3714) 


TRI-COUNTY COOPERATIVE AUCTION MARKET ASSOCIATION, INC. v. 
J. E. NELSON & Sons. PACA Docket No. 5910. Decided Novem- 
ber 16, 1953. 


Failure to Pay Purchase Price of Strawberries and Lettuce 

—Evidence—Failure to Sustain Burden of Proving Fruit 

Failed to Meet Contract Specifications—Failure to Show 
Guarantee of Arrival of Produce at Definite Time 


Where complainant alleged that it purchased for respondent, at respondent’s 
request, two truckloads of strawberries and a number of crates of lettuce, 
und that respondent accepted the strawberries upon delivery, but failed 
to pay the purchase price therefor, and respondent alleged that com- 
plainant’s alleged loss, if any, was due to the failure of complainant to 
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furnish and deliver the kind, quality, grade and size of fruit and at the 
time specified in the contracts of sale, Held: 

(1) respondent has failed to prove that complainant failed to deliver 
to respondent the kind, quality, grade and size of the produce specified 
by the contracts; 

(2) respondent has failed to sustain the burden resting upon it to 
show that complainant guaranteed the strawberries to arrive at respond- 
ent’s place of business at any definite time; and 

(3) respondent’s failure to pay promptly to complainant the amounts 
due for the strawberries and lettuce is in violation of section 2 of the 
act, for which reparation should be awarded to complainant. 


Tri-County Cooperative Auction Market Ass’n., Inc., of Highstown, New 
Jersey, complainant, pro se. Nelson and Campbell, of Altoona, Pennsyl- 
vania, for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S C. 499a et seq.). 
A formal complaint was filed on November 26, 1952, in which com- 
plainant alleges that it purchased for respondent, at respondent’s 
request, two truckloads of strawberries, and that respondent ac- 
cepted the strawberries upon delivery, but failed to pay the full 
purchase prices therefor. A copy of the formal complaint and a 
copy of the report of investigation made by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, were served upon respondent 
on December 17, 1952. On the same date, a copy of the report of 
investigation was served upon complainant. 

respondent filed an answer to the complaint on February 2, 
1953, denying all material allegations of the complaint. Respond- 
ent alleges that complainant’s “alleged loss, if any,” was due to the 
“failure, refusal and neglect of the complainant to furnish and 
deliver to the respondent the kind, quality, grade and size of com- 
modity and at the time specified in said contracts of sale.” 

Respondent requested an oral hearing, but submitted nothing 
to show that a hearing was necessary for a fair and adequate pre- 
sentation of the case. Since the amount involved is under $500, the 
issues are determined under the shortened method of procedure 
provided for in the rules of practice. Complainant requested that 
the complaint with attached exhibits be considered as its opening 
statement of facts. Respondent filed an answering statement on 
April 17, 1953, which was served upon complainant, and on May 
7, 19538, complainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, Tri-County Cooperative Auction Market Asso- 
ciation, Inc., is a corporation, whose address is P. O. Box 269, 
Highstown, New Jersey. 


2. Respondent is a partnership composed of Donald G. Nelson 
and James W. Nelson, doing business as J. E. Nelson & Sons, whose 
address is 1100 - 11th Street, Altoona, Pennsylvania. At the time 
of the transactions here involved, respondent was licensed under 
the Act. 


8. On or about June 10, 1952, in the course of interstate com- 
merce, complainant entered into an oral agreement with respond- 
ent whereby complainant would purchase at auction for respond- 
ent’s account a truckload of strawberries, f.o.b. complainant’s load- 
ing platform. The agreement further provided that complainant 
would secure a trucker to haul the load of strawberries and would 
instruct the trucker as to the desired time of arrival at respond- 
ent’s place of business. 

4. On June 10, 1952, complainant purchased for respondent’s 
account 233 crates of strawberries, at a cost of $663.25, plus $110 
hauling charges, for a total price of $773.25. Complainant shipped 
by truck on June 10, 1952, from loading point in the State of New 
Jersey to respondent at Altoona, Pennsylvania, the said 233 crates 
of strawberries purchased for respondent’s account pursuant to 
the contract. 

5. On or about June 15, 1952, in the course of interstate com- 
merce, complainant entered into an oral agreement with respond- 
ent whereby complainant would purchase at auction for respond- 
ent’s account a truckload of strawberries and a sample lot of let- 
tuce, f.o.b. complainant’s loading platform. The agreement further 
provided that complainant would secure a trucker to haul the load 
and would instruct the trucker as to the desired time of arrival 
at respondent’s place of business. 

6. On June 15, 1952, complainant purchased for respondent’s 
account 185 crates of strawberries and 2 crates of lettuce, at a 
total cost of $724.90. Complainant shipped by truck on June 15, 
1952, from loading point in the State of New Jersey to respondent 
at Altoona, Pennsylvania, the 185 crates of strawberries and 2 
crates of lettuce pursuant to the contract between the parties. 


7. Upon arrival of the June 10 load of strawberries at destina- 
tion, respondent accepted the berries in compliance with the con- 
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tract, but paid complainant only $544.21 of the purchase price, 
leaving a balance due of $229.04. 

8. Upon arrival of the June 15 load at destination, respondent 
contacted complainant regarding quality of the strawberries. Com- 
plainant subsequently agreed to assume any actual loss between 
cost price and selling price of this load of berries. Respondent sold 
the berries and lettuce for a total amount of $606.75 and rendered 
an account of sales to complainant, accompanied by respondent’s 
check in the amount of $433.07, leaving a balance due complain- 
ant of $173.68. 

9. There is due and owing from the respondent to the complain- 
ant a total amount of $402.72. 

10. The formal complaint was filed on November 26, 1952, 
which was within 9 months after the alleged causes of action 


accrued. 


CONCLUSIONS 


The record shows that prior to the transactions in question, re- 
spondent had requested the complainant to purchase for its ac- 


count at auction two other loads of strawberries, one on June 6 
and another load on June 8, 1952. In both cases, respondent sent 
its own truck to pick up the strawberries and these two loads were 
paid for. On June 9, respondent called complainant and ordered 
another load of strawberries to be purchased for its account, but 
said it was impossible to send its truck for the berries and that 
if complainant could find a trucker to haul the load to Altoona, 
Pennsylvania, respondent would pay the trucker $110 for such 
services. Complainant states that after many calls to truckers, 
one was finally located who would do the job. It appears that re- 
spondent also paid for this load of strawberries and paid the 
trucker for the hauling charges. 

Throughout the record in this case, including correspondence 
with the Department shortly after the transactions in question, 
complainant has insisted that it assumed no responsibility as to 
time of arrival of the strawberries, and that the extent of its agree- 
ment was that complainant would inform the trucker of the de- 
sired time of arrival at Altoona. Attached to respondent’s answer- 
ing statement is a copy of a letter to the Department dated August 
14, 1952, in which respondent states that there was a “condition 
that the load must be delivered to the respondent’s warehouse at 
Altoona by 5:00 A.M. at the latest,” but that the shipment did not 
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arrive until around 8:30 a.m. Respondent further sta‘es in this 
letter that after the arrival of both shipments in question, it called 
the complainant on the telephone, “talking to a Mr. Davison, re- 
fusing the shipment and in each instance the complainant author- 
ized J. E. Nelson & Sons to make the best disposition possible for 
the account of complainant.” 

The burden is on respondent to establish by a preponderance 
of the evidence the contract terms claimed by respondent. Com- 
plainant filed a statement in reply to respondent’s answering state- 
ment, containing the affidavits of complainant’s general manager 
and Ancil Davison, an employee of complainant corporation. Both 
of these affidavits state that complainant assumed no responsibil- 
ity for the time of arrival of the strawberries. It, therefore, ap- 
pears that respondent has failed to sustain the burden resting 
upon it to show that complainant guaranteed the strawberries to 
arrive at respondent’s place of business by any definite time. 

Respondent has submitted nothing to substantiate its claim that 
the complainant authorized respondent to sell the two loads of 
strawberries for complainant’s account. From an exhibit attached 
to the report of investigation, it appears that complainant. told 
the Department on July 23, 1952, in a letter addressed to the New 
York office of the Regulatory Division, that when respondent tele- 
phoned complainant in regard to condition of the strawberries in 
the June 15 shipment, complainant’s employee, Ancil Davison, 
instructed respondent to sell that load of berries to the best advan- 
tage and that complainant would share the actual loss respondent 
had to take between the cost price and the selling price of the 
berries. There is nothing in the record to indicate that complain- 
ant agreed to the deduction of any other charges in connection with 
either the June 10 or June 15 shipment. However ,complainant 
later agreed to assume the entire loss on the latter shipment, being 
the difference between the cost price and the selling price of the 
strawberries. 

Respondent contends also that it was agreed between the parties 
at the time the contracts were entered into that no Sparkle type 
berries would be included in the shipments. Here again respond- 
ent has failed to submit any supporting evidence for its claim. 
Complainant’s general manager states in his affidavit, constituting 
a part of the statement in reply, that it was understood in con- 
versations with J. E. Nelson that Sparkle berries were to be in- 
cluded in the shipments, by reason of the fact that this variety was 
predominant in that section of New Jersey and that otherwise it 
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would not be possible to fill orders of the size requested by com- 
plainant. Complainant’s employee, Ancil Davison, states in his 
affidavit, also a part of the statement in reply, that he personally 
bought the strawberries in question at auction, that the berries 
were of good quality, and that while it was well known in the 
business that the end of the strawberry season was approaching 
on June 15, he exercised great care in the purchase of the straw- 
berries for respondent and selected the ones shipped to respondent 
from a large offering. From the evidence before us, it can only be 
concluded that respondent has failed to prove that the complain- 
ant failed to deliver to respondent the kind, quality, grade and 
size of commodity specified by the contracts, as alleged in respond- 
ent’s answer to the complaint. 

In summary, it is concluded that complainant purchased for 
respondent’s account two loads of strawberries and one lot of 
sample lettuce in accordance with the agreement between the par- 
ties; that complainant delivered the shipments to respondent who 
accepted the produce, but has failed to pay the purchase prices 
therefor, less the loss assumed by complainant on the second ship- 
ment; that respondent’s failure to pay promptly to complainant 
the amounts due for the strawberries and lettuce was in violation 
of section 2 of the Act; and that complainant should be awarded 
reparation, with interest, and the facts should be published. 

The cost price of the June 15 shipment was $724.90; the selling 
price was $606.75; indicating a loss of $118.15 which complainant 
is willing to assume. Respondent, however, remitted to complain- 
ant only $433.07 on this shipment, this amount being $291.83 less 
than the cost price. When we deduct the loss of $118.15 from the 
latter figure, we find that respondent still owes complainant $173.- 
68 on the June 15 load of strawberries. This amount added to the 
$229.04 which remains due from respondent to complainant on the 
June 10 shipment shows a total amount of $402.72 on the two 
shipments remaining due and owing to complainant. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant as reparation $402.72, with interest thereon 
at the rate of 5 percent per annum from July 1, 1952, until paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 
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(No. 3715) 


S. P. LIPOMA v. RED Dot Foops, INc. PACA Docket No. 5668. De- 
cided November 18, 1953. 


Failure to Pay Purchase Price of Potatoes—Evidence— 

Breach of Warranty—Effect of Failure to Show Damages 

—Failure to Give Timely Notice of Rejection—Nominal 
Damages 


Where complainant sought to recover the purchase price of three carloads 
of potatoes sold to and accepted by respondent, and the latter in its 
answer alleged that it contracted to purchase the potatoes which were 
to be suitable for making potato chips, but the potatoes were not suitable 
for that purpose and, therefore, it rejected the shipments, and for the 
alleged breach of warranty respondent filed a counterclaim in reply to 
which complainant denied the allegations therein, Held: 

(1) since no evidence was offered by complainant to rebut respond- 
ents, allegation that the potatoes were warranted to be suitable for mak- 
ing potato chips, this warranty was a part of the contract, with the 
exception of the 270 bags marked “Lapadula Farms”; 

(2) respondent’s failure to give notice of rejection within 24 hours 
of the arrival of the shipments constitutes an acceptance of the produce 
as provided in the regulations under the act; 

(3) since respondent has failed to sustain the burden of proving the 
market value of the potatoes at the time of arrival, it is entitled only to 
nominal damages for the breach of warranty; and 

(4) the failure of respondent to pay complainant the purchase price 
of three carloads of potatoes, less $1 nominal damages, is in violation 
of section 2 of the act, for which reparation should be awarded to com- 


plainant. 


Measure of Damages for Breach of Warranty 


The proper measure of damages for breach of warranty, in the absence of 


special circumstances showing proximate damage of a greater amount, 
is the difference between the value of the goods at the time of delivery 
to the buyer and the value they would have had if they had answered 
the warranty, but since respondent has failed to sustain the burden of 
proving the market value of the potatoes at the time of arrival, it is 
entitled only to nominal damages. 


Processing of Produce Not Proper Measure of Damages 


Where respondent knew that the potatoes were not suitable for making 
regular chips and that there was only a limited number of outlets for 
brown chips, it is concluded that such loss is not proper for consideration 
in computing the damages with respect to the two carloads. 


Mr. Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for complain- 
ant. Roberts, Roe Boardman, Suhr & Bjork, of Madison, Wisconsin, for 
respondent. Robert L. Kealy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed October 15, 1951, complainant seeks 
to recover $2,146, the alleged unpaid purchase prices of 3 car- 
loads of potatoes sold to and accepted by respondent in July 1951. 
A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division of the Fruit and 
Vegetable Branch were served upon respondent by registered mail 
on December 12, 1951. A copy of this report was also served upon 
complainant. 

Respondent filed an answer on January 2, 1952, alleging that it 
contracted to purchase 3 carloads of potatoes suitable for making 
potato chips and that the potatoes shipped by complainant were 
not suitable for that purpose. Respondent denies that it accepted 
the shipments and denies that it is liable for the purchase prices. 
Respondent alleges that it rejected the shipments to an agent of 
complainant but was unable to contact complainant himself and, 
therefore, respondent endeavored to mitigate damages by unload- 
ing and salvaging as many of the potatoes as possible. For the 
alleged breach of warranty respondent enters a counterclaim for 
$778. 

In a reply to the counterclaim filed February 20, 1952, complain- 
ant alleges that all the potatoes at the time of shipment were suit- 
able for making potato chips. 

Copies of a supplemental report of investigation prepared by 
the Regulatory Division were served upon the parties by regis- 
tered mail on March 13, 1952. 

An oral hearing was held December 4, and December 5, 1952, 
at Madison, Wisconsin. Both parties were represented by counsel. 
The depositions of S. P. Lipoma, Frank Gifford, Don Ward and 
J. A. Phillips were received in evidence on behalf of complainant. 
S. P. Lipoma also testified orally at the hearing. R. W. Smith, 
Larry G. Pagel, Wayne Weber and K. C. Berger testified on behalf 
of respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, S. P. Lipoma, is an individual whose post 
office address is P. O. Box 518, McFarland, California. At the time 
of the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent, Red Dot Foods, Inc., is a corporation, whose 
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post office address is 1435 East Washington Avenue, Madison, 
Wisconsin. At the time of the transaction involved herein respond- 
ent was licensed under the act. 

3. On or about July 5, 1951, in the course of interstate com- 
merce, complainant sold to respondent 3 carloads of potatoes, 
White Rose variety, California No. 2 grade, suitable for making 
potato chips, one carload at $1.85 a 100-pound bag, f.o.b. shipping 
point, and two carloads at $2 a 100-pound bag, f.o.b. shipping 
point. 

4. Car PFE 42663, containing 360 100-pound bags of potatoes, 
White Rose variety, California No. 2 grade, was shipped under 
standard ventilation from Chino, California, on July 5, 1951, 
billed to complainant at Kansas City, Missouri, and on July 6, 
1951, was diverted by complainant to respondent at Madison, Wis- 
consin. The invoice price of this carload was $1.85 per bag or 
$666 for the carload. Car PFE 96648, containing 360 100-pound 
bags of potatoes, White Rose variety, California No. 2 grade, was 
shipped under standard ventilation from Quail, California, on 
July 7, 1951, to respondent at Madison, Wisconsin, Car PFE 45240, 
containing 380 100-pound bags of potatoes, White Rose variety, 
California No. 2 grade, was shipped under standard ventilation 
from Madera, California, on July 7, 1951, to respondent at Madi- 
son, Wisconsin. The invoice price of the potatoes in cars PFE 
96648 and PFE 45240 was $2 per bag or $720 and $760 per car, 
respectively. 

5. Cars PFE 96648 and PFE 45240 arrived in Madison at 5 
a.m. July 14, 1951. Car PFE 42663 arrived at 10 a.m. July 20. 
On or about July 17 respondent notified complainant by telephone 
that the potatoes in the first two cars were not suitable for making 
potato chips and requested instructions for disposition. Complain- 
ant furnished no instructions. 

6. By letter dated August 16, 1951, respondent informed com- 
plainant that except for 270 bags in PFE 96648, the three car- 
loads of potatoes were not suitable for making potato chips. 


7. On October 5, 1951, respondent sent to complainant the fol- 
lowing statement: 


Cars carrying bad potatoes: 
PFE 96648 90 bags bad —balance of car used in regular processing 
PFE 45240 380 bags bad—this was the entire car 
PFE 42663 360 bags bad—this was the entire car 
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These cars cost us: 
90 bags (car #96648) $180.00 Freight $1. 86 plus tax $126.00 $306.00 
380 bags (car #45240) 760.00 ” 537.63 1297.63 
860 bags (car #42663) 666.00 4s ” 509.34 1175.34 


$2778.97 

We sold 20 of these bags to employees at $2.00 40.00 
There were 185 bags that were completely broken down and 

were taken to the city dump. 
The balance of 625 bags were made into brown chips in an attempt 

to salvage something out of them. This was a yield of 22# per 

hundred or 13,750# at .24 lb. or $4300.00. 
We were able to sell 7000# of these brown chips at 19 cents per lb. 
The balance we lost because we could not find a market for them; 

there.ore we salvaged $1330.00 from this venture. 
Total cost of producing the brown chips $4300.00 
Salvage — Sale of potatoes (Deduct) 40.00 
Sale of brown chips (Deduct) 1330.00 


ee 


Net loss $2930.00 


8. Respondent has not paid to complainant $2,146, the pur- 
chase price of the three carloads of potatoes, or any part thereof. 


9. Formal complaint was filed on October 15, 1951, and coun- 
terclaim on January 2, 1952, both of which dates were within nine 
months after the accrual of the alleged causes of action. 


CONCLUSIONS 


Respondent placed in evidence a letter, dated January 31, 1951, 
it received from complainant in which complainant holds itself 
out as an experienced supplier of potatoes suitable for making 
potato chips and asks respondent for orders. Further, respondent 
introduced a number of telegrams received from complainant in 
May, June and July 1951 confirming respondent’s purchase of 
“chipping potatoes.” One of these telegrams confirms respondent’s 
purchase of cars PFE 45240 and PFE 96648 involved in this pro- 
ceeding. At the oral hearing, complainant testified that he knew 
respondent relied upon him to ship potatoes suitable for making 
potato chips. No evidence was offered by complainant to rebut 
respondent’s contention that the potatoes in controversy were war- 
ranted to be suitable for making potato chips. We conclude that 
this warranty was a part of the contract entered into by the par- 
ties. 

Respondent admits that 270 100-pound bags of potatoes, marked 
“Lapadula Farms” and shipped in car PFE 96648, conformed to 
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the warranty, and that for these potatoes it is liable for the agreed 
purchase price of $2 a bag, or $540. The issue of fact between 
the parties is whether the rest of the potatoes in the shipments 
were suitable for making potato chips. 

From the evidence submitted by both parties it appears that 
the suitability of potatoes for making potato chips is measured 
principally in terms of a high yield of light-colored chips. Com- 
plainant testified that his tests for these qualitics at shipping point 
(specific gravity test for yield and sugar test for color) showed 
the potatoes in the three shipments would make a satisfactory 
amount of chips, and respondent makes no complaint concerning 
this factor of suitability. Further, complainant claims his tests 
showed that the potatoes would produce chips of a light color. 
According to respondent’s employees, however, representative 
samples from all of the potatoes in the shipments, with the excep- 
tion of the potatoes in the 270 bags marked “Lapadula Farms,” 
when processed at destination, produced brown chips which are 
commercially unacceptable because of their dark color. 

Complainant advances two theories by which he seeks to recon- 
cile these diametrically opposed findings concerning the suitability 
of the potatoes for making light-colored chips. He suggests that 
potatoes of the White Rose variety do not make chips as light 
colored as other varieties, that respondent contracted to buy White 
Rose variety potatoes, and that, therefore, the potatoes respondent 
received were as suitable for making chips as respondent had a 
right to expect. We do not believe much weight can be accorded 
to this theory, however, inasmuch as complainant testified that he 
regularly sells the White Rose variety to other potato chip manu- 
facturers. From this the implication is inescapable that the White 
Rose variety potato can be made into a satisfactory commercial 
chip. Complainant’s other theory is that the potatoes in contro- 
versy were suitable for making light-colored chips at the time of 
shipment, but changed with respect to this factor during transit. 
Complainant, on the other hand, apparently agrees with the opinion 
expressed by respondent’s witnesses that this change is brought 
about by cold rather than heat, and contends that the change may 
have occurred if low temperatures were encountered in transit 
through the Rocky Mountains, and, on the other hand, urges that 
excessive heat in transit may have caused the change. Aside from 
the fact that this contention rests on pure speculation about the 
actual temperatures to which the potatoes were subjected in tran- 
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sit, the theory fails to explain how the 270 bags marked “Lepadula 
Farms” escaped the supposed change. 

espondent’s position in explaining the diametrical opposition 
of its findings on the color factor to that of complainant’s, as we 
understand it, is that either some error occurred in complainant’s 
tests for color or, if complainant’s tests were conducted without 
error, they did not provide a completely reliable indication of the 
color of the finished chips. Respondent’s finding, therefore, based 
on the color of the finished chips, might differ from the color found 
by complainant in his tests. It is not contended by complainant that 
the contract required him to furnish potatoes whose suitability for 
making chips was to be demonstrated merely by the tests which he 
employed. The contract required him to supply potatoes which, in 
fact, would make chips of a suitable light color. We believe the 
color results obtained by respondent’s actual cooking of the pota- 
toes must be accorded greater weight than the results of complain- 
ant’s tests which did not involve such actual cooking. We con- 
clude that, with the exception of the 270 bags marked “Lapadula 
Farms,” the potatoes in the three shipments at time of shipment 
failed to meet the complainant’s warranty that they were suitable 
for making potato chips. 

In the formal complaint it is alleged that respondent accepted 
the three carloads of potatoes. This allegation is denied by re- 
spondent. At the oral hearing Larry C. Pagel, respondent’s tech- 
nical director in charge of Quality Control, testified that he tele- 
phoned complainant’s office about July 17 and informed one of 
complainant’s employees that the potatoes in cars PFE 45240 and 
PFE 96648 were not suitable for making quality potato chips and 
he asked what disposition could be made of them. Pagel testified 
further that he was informed Lipoma was out of town and that 
he was given another telephone number where Lipoma could be 
contacted but he was unsuccessful in doing so, S. P. Lipoma testi- 
fied that, in a telephone conversation with an employee of respond- 
ent about this time, he refused to permit respondent to reject the 
two carloads. According to the delivering carrier (supplemental 
report of investigation) the two carloads arrived at Madison early 
on the morning of July 14, unloading was begun that day, and was 
completed in the case of PFE 45240 at 6 p.m. July 16 and at 6 p.m. 
July 17 in the case of PFE 96648. The fact that unloading was be- 
gun on July 14 indicates that respondent knew of the arrival of the 
cars on that day. Respondent’s failure to give notice of rejection 
within 24 hours thereafter constituted an acceptance as provided 
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in the regulations (7 CFR 46.2(s)). With respect to car PFE 
42663 no notice of rejection was given. 

Having accepted the three shipments respondent became liable 
for the purchase prices, subject to his right to claim damages, if 
any, resulting from breach of warranty on the part of complain- 
ant. A necessary prerequisite to a claim for breach of warranty, 
however, is notice given within a reasonable time after the breach 
was, or should have been, discovered. Charles P. Tatt Fruit Co. v. 
Mac’s Produce, 9 A.D. 803. Complainant asserts that respondent 
failed to give him notice within a reasonable time that the potatoes 
were not as warranted. As previously stated, notice of breach was 
given in connection with the first two carloads; but the first com- 
plaint with respect to car PFE 42663 was contained in respond- 
ent’s letter dated August 16, 1951. This notice which was received 
by complainant more than 25 days after arrival was not within a 
reasonable time and therefore complainant is entitled to recover 
the full purchase price of this carload. 

The remaining question is whether respondent has proven the 
amount of damages sustained in connection with cars PFE 96648 
and PFE 45240. At the oral hearing, R. W. Smith, production man- 
ager of respondent, testified that approximately 5 days after arri- 
val of the cars he contacted two dealers in Madison and one in 
Milwaukee, Wisconsin, but was unsuccessful in selling the pota- 
toes at a reduced price. The potatoes were then disposed of in the 
manner set forth in Finding of Fact No. 7. The processing of the 
majority of the potatoes into brown chips resulted in a substantial 
deficit. We do not believe that respondent was justified under the 
circumstances in the large expenditure made to process the pota- 
toes. Respondent knew that the potatoes were not suitable for 
making regular chips and that there was only a limited number 
of outlets for brown chips. It is concluded that such loss is not 
proper for consideration in computing the damages with respect 
to the two carloads. 

The proper measure of damages for breach of warranty, in the 
absence of special circumstances showing proximate damage of 
a greater amount, is the difference between the value of the goods 
at the time of delivery to the buyer and the value they wold have 
had if they had answered the warranty. No evidence was submi'ted 
to show the value of the 90 bags of potatoes in car PFE 96648 
and the 380 bags in PFE 45240 at the time of arrival. We cannot 
assume that these potatoes had no commercial value at the time 
of arrival because respondent was unable to sell them to certain 
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dealers five days later. If respondent had considered the potatoes 
to be worthless on arrival, it would have abandoned them to the 
carrier instead of paying the freight charges. Since respondent 
has failed to sustain the burden of proving the market value of 
the potatoes at the time of arrival, it is entitled only to nominal 
damages. 

The failure of respondent to pay complainant $2,146, the pur- 
chase price of three carloads of potatoes, less $1 nominal damages, 
is in violation of section 2 of the act. Reparation in the amount of 
$2,145, with interest, should be awarded to complainant against 
respondent. The facts should be published. 

















ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,145, with interest thereon 
at the rate of 5 percent per annum from August 1, 1951, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 










(No. 3716) 






M. J. DUER & COMPANY, INC. v. BATEMAN FROZEN Foops Com- 
PANY. PACA Docket No. 5561. Decided November 23, 1953. 






Failure to Give Notice of Rejection as Constituting Ac- 
ceptance—Failure to Pay Purchase Price 


Where complainant alleged that it sold to respondent three carloads of 
strawberries of the kind and quality of berries ordered, and that upon 
arrival of the fruit at destination respondent accepted the strawberries, 
but has since failed, neglected and refused to pay complainant the agreed 
price thereof, and respondent in its answer denied the material allega- 
tions alleged in the complaint relative to the contract, held, that by fail- 
ing to give notice of rejection within the time allowed, respondent con- 
structively accepted the three carloads of the fruit, and that upon such 
acceptance, respondent became liable for the contract price, subject to 
its right to claim damages for breach of warranty by complainant. 

















Measure of Damages for Breach of Warranty—Effect of 
Failure to Sustain Burden of Proving Amount of Damages 
—Nominal Damages 







The measure of damages for breach of warranty is the difference between 
the value of the goods at the time of delivery to the buyer and the value 
they would have had if they had been of the quality warranted, but since 
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respondent has failed to sustain the burden of proving the amount of 
damages which resulted from the breach of warranty, it is entitled to 
nominal damages only, even though it appears that the amount of 
damages was substantial. 


Charles M. Lankford, Jr., of Exmore, Virginia, for complainant. Mr. 
Wallace Miller of Miller, Miller & Miller, of Macon, Georgia, for respond- 
ent. Mr. Cleve W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






Mr. 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed June 13, 1951, complainant alleges that 
on May 22, 1951, it sold to respondent three truckloads of straw- 
berries, consisting of 1,762 crates, containing 24 quarts each, at 
the agreed price of $4.75 per crate, delivered in Macon, Georgia, 
with the empty crates to be returned to complainant. Further, 
complainant alleges that on said date it shipped from Exmore, 
Virginia, to respondent at Macon, Georgia, the kind and quality 
of berries ordered, and in the manner agreed upon, and that upon 
arrival of the said strawberries at destination, on May 24, 1951, 
respondent accepted the strawberries in compliance with said con- 
tract of sale, but has since failed, neglected, and refused to pay 
complainant the agreed purchase price thereof. Complainant seeks 
an award of reparation in the amount of $9,536.20. 

A copy of the report of an investigation by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant on July 5, 1951. On the same date, copies of the report 
of investigation and the formal complaint were served upon re- 
spondent. Respondent filed an answer on July 13, 1951, a copy 
of which was served upon complainant on July 16, 1951. In its 
answer, respondent denies the material allegations of the com- 
plaint relative to the contract and subsequent actions and spcecifi- 
cally denies that it ordered three truckloads of berries alleging it 
ordered only two; denies that complainant shipped the kind. qual- 
ity, and quantity of the berries ordered; and denies that it ac- 
cepted the berries upon arrival, alleging it found them in a moldy 
and decomposed condition, and about 8 a.m. on May 24, 1951, it 
advised the complainant by telegram: “Berries arrived practically 
worthless.” Respondent denies that it is obligated to complainant 
in any amount. 

A hearing was held at Macon, Georgia, on December 9, 1952. 
Both complainant and respondent were represented by counsel. 








































1844 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1342 


The depositions of R. C. J. Mapp and Luther Wharton, witnesses 
for the complainant, were offered and received in evidence at the 
hearing. The transcript of the hearing contains the oral testimony 
of M. J. Duer, Roland S. Mapp, witnesses for the complainant, 
Miss Ruth Schenk, Jerry R. Andy, L. T. Collins, Walter L. Elder, 
Roland A. Bramble, and Clifford H. Bateman, witnesses for re- 
spondent. 

At the hearing, counsel for respondent raised objections to cer- 
tain questions and testimony in the deposition of R. C. J. Mapp, 
taken at Exmore, Virginia, on May 10, 1952, and by stipulation 
of the parties and with the approval of the presiding officer, coun- 
sel for respondent filed such objections in writing, together with 
proposed findings of fact, conclusions, and order. The presiding 
officer did not rule on the aforementioned written objections to 
the deposition, but his ruling should have been that they were 
overruled. Counsel for complainant also filed proposed findings of 
fact, conclusions, and order. 


FINDINGS OF FACT 

1. Complainant, M. J. Duer & Company, Inc., is a corporation, 
whose address is Exmore, Virginia. 

2. Respondent, Bateman Frozen Foods Company, Inc., is a 
corporation, whose address is 339 Poplar Street, Macon, Georgia. 
At the time of the transaction here involved, respondent was li- 
censed under the act. 

8. On or about May 22, 1951, in the course of interstate com- 
merce, complainant orally contracted to sell to respondent two or 
three truckloads of strawberries suitable for frozen processing at 
an agreed price of $4.75 per crate delivered Macon, Georgia, the 
empty crates to be returned to complainant. 

4. On May 22, 1951, complainant shipped three truckloads of 
strawberries consisting of 1,762 crates of 24 quarts each, from 
Exmore, Virginia, to respondent at Macon, Georgia. 

5. The shipments arrived at respondent’s plant in Macon, 
Georgia, on May 24, 1951, where they were inspected by repre- 
sentatives of the respondent and by other persons and were found 
to be unsuitable to process as frozen strawberries. 

6. On May 24, 1951, at about 8 a.m., respondent sent the fol- 
lowing telegram to complainant: “Berries arrived practically 
worthless.” Respondent also placed a telephone call for the com- 
plainant, which was cancelled after 30 or 45 minutes. 
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7. When complainant made the shipments by truck carriers, 
he furnished to the drivers delivery slips or truck receipts, dated 
May 22, 1951, which show “Shipped by M. J. Duer & Co., Inc., 
Exmore, Virginia,” and “Shipped to Bateman Frozen Foods Com- 
pany, 339 Poplar St., Macon, Ga.,’” the number of crates of straw- 
berries in the truck, and that the crates are to be returned. The 
respondent changed the words: “Bateman Frozen Foods Company, 
339 Poplar St., Macon, Ga.” to read “Atlantic Cold Storage, West 
End, Atlanta, Ga.,” returned them to the drivers, and told them 
to take the strawberries to Atlanta. The slips were returned to 
the complainant with the receipt forms signed and stamped ‘““May 
24, 1951, Atlantic Cold Storage, West End Branch.” 


8. All of the strawberries were placed in cold storage in At- 
lanta, Georgia, and thereafter the strawberries, together with the 
crates, were seized and disposed of by the Federal Food and Drug 
Administration. 

9. At the agreed contract price of $4.75 per crate, the 1,762 
crates of strawberries had a total value of $8,369.50. The empty 
crates which respondent failed to return to complainant were 
worth 65 cents each or a total value of $1,145.30. 


10. Formal complaint was filed on June 13, 1951, which was 
within 9 months after the cause of action accrued. 

























CONCLUSIONS 


The contract between the parties in this proceeding provided 
for the delivery at Macon, Georgia, of ‘strawberries which would 
be suitable for frozen processing. Three truckloads of strawber- 
ries were shipped and respondent contends the contract called for 
only two truckloads. From the evidence before us we conclude that 
the contract was for an indefinite quantity, either two or three 
truckloads. The undisputed evidence of a number of witnesses is 
that upon arrival at Macon, Georgia, the strawberries were not 
in proper condition to process as frozen strawberries. We have no 
doubt that the strawberries tendered to respondent failed to meet 
contract requirements and that respondent would have been jus- 
tified in rejecting them. Respondent contends that it did reject, 
but complainant’s position is that the berries were accepted by 
respondent. 

The three truckloads of strawberries arrived at Macon early in 
the morning of May 24, 1951. At about 8 a.m. that day respondent 
sent complainant a telegram reading: “Berries arrived practically 
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worthless.” There was no evidence introduced of any other com- 
munication with complainant by respondent on the date the straw- 
berries were supposed to have been rejected, although respondent 
says it put in a telephone call for complainant, which call was 
cancelled after 30 to 45 minutes. Respondent states that the tele- 
gram was intended as a notice of rejection, but complainant denies 
that the message was so understood. Under the regulations (7 
CFR 46.2(r)(s)) the purchaser must give the seller notice of 
rejection within a reasonable time after notice of arrival, or an 
acceptance will be presumed. “Reasonable time,” in the case of 
truck shipments, is defined as 6 hours. Notice of rejection must 
be in clear and unmistakable terms. Mere complaint regarding 
a shipment cannot be considered as a notice of rejection. San Pat 
Vegetable Co., Inc. v. Sid Kyman, 5 A.D. 483. The telegram stating 
that the “berries arrived practically worthless,” despite respond- 
ent’s intention as to the interpretation to be placed on it by com- 
plainant, was not a clear and unmistakable notice of rejection. 
Rather, it seems to us the more logical interpretation to be placed 
on such language was that respondent was giving notice the berries 
were not up to contract and that respondent would assert a claim 
for damages. By failing to give notice of rejection within the time 
allowed, respondent constructively accepted the three truckloads 
of strawberries. Upon such acceptance, respondent became liable 
for the contract price, subject to its right to claim damages for 
breach of warranty by complainant. 

The next question is as to what damages, if any, respondent is 
entitled to deduct for breach of warranty by complainant, since 
the evidence shows that the strawberries failed to meet contract 
specifications. The general measure of damages for breach of 
warranty is the difference between the value of the goods at the 
time of delivery to the buyer and the value they would have had 
if they had been of the quality warranted. Ernest E. Fadlcr Co. v. 
Apache Distributors, 8 A.D. 975. No evidence has been introduced 
as to the value the strawberries would have had if they had been 
up to contract specifications, so in the absence of such evidence we 
must conclude that the strawberries would have been worth at 
least the contract price of $4.75 per crate. But the record contains 
no evidence as to what the strawberries were actually worth at 
the time of delivery. Witnesses for respondent testified that the 
three truckloads of strawberries on arrival were not in a suitable 
condition for processing into frozen strawberries, but not that 
they were totally valueless. If in fact they had no commercial 
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n- value, there would seem to have been no point in having them 
v- shipped to Atlanta to be placed in cold storage, although respond- 
at ent explains this was done to protect complainant’s interests in 
1S the matter. The warehouse receipts issued by the cold storage 
e- company at Atlanta show that on arrival the strawberries were 
2g “molded and sunk down in the crates,” but on the other hand, 
7 the delivery receipts signed by the cold storage company and re- 
ft turned to the truckers showed that the strawberries had been 
n “received in good condition.” A letter in the file from the cold 
f storage company states that seizure of the strawberries was made 
st by the United States Food and Drug Administration on July 4, 
g 1951, while in storage at Atlanta. But there is no evidence to show 
it that the strawberries were actually unfit for human consumption 
g and subject to seizure and condemnation on May 24, 1951, the 
- date they were put into storage. In any event, the condition of the 
- strawberries on July 4, 1951, gives no indication of their condi- 
\. tion on May 24, 1951. Even if the berries had been in perfect con- 
d dition on May 24, 1951, they undoubtedly would have been worth- 
s less after being in cold storage until July 4, 1951. In our opinion, 
n respondent has failed to sustain its burden of proving the amount 
@ of damages which resulted from the breach of warranty. While it 
s appears the amount of damages was substantial, we can only 
z allow respondent nominal damages. 
r The contract price of the three truckloads of strawberries is 
$8,369.50 (1,762 crates at $4.75 each). The evidence establishes 
3 that the value of the 1,762 empty crates which were not returned 
to complainant as provided by the contract is 65 cents each or 
t $1,145.30. 
f The failure of respondent to pay to complainant $9,513.80, the 





contract price of the strawberries plus the value of the crates, less 
nominal damages of $1, constitutes a violation of section 2 of the 
act. Reparation should be awarded to complainant against respond- 
ent in the amount of $9,513.80, with interest, and the facts should 
be published. 
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ORDER 
Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $9513.80 with interest at the 
rate of 5 percent per annum from June 1, 1951, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3717) 


L. S. COPELAND COMPANY v. IRONTON WHOLESALE FRUuIT Co. 
PACA Docket No. 6102. Decided November 24, 1953. 


Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 12 A.D. 1298, applicable here. 


Mr. Edward H. Robertson, of Atlanta, Georgia, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 18, 1953. Formal complaint 
was filed September 21, 1953. Complainant seeks an award of 
reparation in the amount of the purchase price of 126 field crates 
of tomatoes sold and delivered to respondent in May 1953. 


A copy of the report of investigation made by the Department 


was served upon complainant on September 25, 1953. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on October 10, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, Lewis S. Copeland, doing busi- 
ness as L. S. Copeland Company, whose address is 1050 Murphy 
Avenue, S.W., Atlanta, Georgia. © 

2. Respondent is an individual, Chester Robert Yates, doing 
business as Ironton Wholesale Fruit Company, whose address is 
942 13th Street, Ashland, Kentucky. Respondent was not licensed 
at the time of this transaction, but subsequently obtained a license 
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and paid arrearrage to cover the period during which the trans- 
action took place. 


3. On May 20, 1953, contemplating shipment of the commodity 
in interstate commerce, complainant sold to respondent 126 field 
crates of tomatoes, at $6 per crate, f.o.b. Atlanta, Georgia. 


4. On May 20, 1953, 126 crates of tomatoes meeting specifica- 
tions of the contract were loaded on a truck supplied by respondent 
at complainant’s place of business in Atlanta, Georgia, and were 
subsequently transported, in interstate commerce, to respondent at 
Ashland, Kentucky. Upon arrival at destination, respondent ac- 
cepted the tomatoes and made no complaint with respect thereto. 


5. The total purchase price of the lot of tomatoes is $756. Re- 
spondent has not paid to complainant any part of the purchase 
price. 


6. Formal complaint was filed September 21, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 


plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant promptly the full agreed 
purchase price of the lot of tomatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $756, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $756, with interest thereon at 
the rate of 5 percent per annum from June 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3718) 


FRED J. HILOW v. O. R. SHEFFIELD. PACA Docket No. 6100. De- 
cided November 24, 1953. 


Failure to Pay Balance of Purchase Prices of Mexican 
Pineapples—Default 


Headnotes in 12 A.D. 1295, applicable here. 


Mr. Fred J. Hilow, of Brownsville, Texas, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on July 3, 1953. Complainant seeks 
an award of reparation in the amount of the alleged unpaid bal- 
ance of the purchase prices of five truckloads of Mexican pine- 
apples sold and delivered to respondent in May 1953. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on September 14, 1953. A copy of the report of investigation 
was served upon complainant on September 15, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8 of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, Fred J, Hilow, whose address 
is P. O. Box 642, Brownsville, Texas. 

2. Respondent is an individual, Otis R. Sheffield, doing busi- 
ness as O. R. Sheffield, whose address is 1912 South Fifth Street, 
Austin, Texas. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


8. In the course of foreign commerce and by oral contracts, 
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complainant sold to respondent the following 5 truckloads of Mexi- 
can pineapples on the dates and terms indicated: 
DATE QUANTITY PRICE PERLB. TOTAL 


May 12, 1953 10,920 net lbs. $.03 fob $327.60 
May 17, 1953 30,600- " ” -0290 fob 806.24 
May 20, 1953 11,200 0290 fob 324.80 
May 22, 1953 10,640 03 fob 819.20 
May 23, 1953 11,180 03 fob 335.40 


Total $ 1613.24 


4. Pineapples meeting the specifications of the contracts were 
shipped from Mexico to complainant at Brownsville, Texas, where 
the 5 lots of pineapples were accepted by respondent in compliance 
with said contracts of sale. 


5. The total purchase price of the 5 lots of pineapples is 
$1613.24, of which respondent has paid only $712.45 to complain- 
ant, leaving a balance of $900.79 due and owing to complainant. 


6. Formal complaint was filed on July 3, 1953, which was 
within 9 months after the several causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
amount of the agreed purchase prices for the 5 lots of pineapples 
is in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $900.79, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $900.79, with interest thereon 
at the rate of 5 percent per annum from June 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3719) 


LIGON PRODUCE Co. v. SPINALE BROTHERS, INC. PACA Docket No. 
5647. Decided November 24, 1953. 


Rejection of Commodity without Reasonable Cause — 
Evidence—Failure to Sustain Burden of Proving Amount 
of Damages—Acceptance—Nominal Damages 


Where complainant sought an award of reparation in the amount repre- 
senting a loss sustained on two carloads of tomatoes allegedly sold to 
respondent and rejected by the latter, and respondent in its answer 
denied generally the allegations of the complaint, and by way of set off 
and counterclaim sought damages caused by complainant’s failure to 
deliver tomatoes of U.S. No. 1 grade on arrival at New York City, as 
warranted, and no reply to the counterclaim was filed by complainant, 
Held: 

(1) although there is no dispute between the parties as to the fact 
that the two carloads of tomatoes did not grade U.S. No. 1 upon arrival 
in New York, respondent accepted the tomatoes by having them unloaded 
at destination; 

(2) since respondent has failed to sustain the burden of proving 
the amount of damages sustained as a result of breach of warranty by 
complainant, nominal damages of $1 should be awarded to respondent on 
each contract; and 

(3) respondent’s rejection of the two carloads of tomatoes was 
without reasonable cause, and in violation of section 2 of the act, for 
which reparation should be awarded to complainant. 


Unloading of Car as Constituting Acceptance 


Unloading of a car, prior to giving notice to the seller of rejection, has been 
generally held to constitute acceptance by the buyer. 


Measure of Damages for Breach of Warranty 


The measure of damages from breach of warranty is the difference between 
the value of the goods at the time of delivery to the buyer and the value 
they would have had if they had answered to the warranty. 


Effect of Failure to Prove Damages 


Where respondent has failed to sustain the burden of proving the amount 
of damages sustained as a result of the breach of warranty by complain- 
ant under the two contracts, nominal damages of $1 should be awarded 
to complainant on each contract. 


Allowance of Reductions for Brokerage Charges after Rejection 


Where respondent contended that complainant had no right to make a de- 
duction for brokerage charges incurred on resale of produce because 
this constitutes double brokerage, held, that after rejection, it was quite 
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proper for complainant, who was located in Texas, to have a broker 
handle the disposition of the goods in New York, and such charge was 
properly deductible from the gross proceeds obtained on resale. 


Mr. Neil A. Riley of Moore & Riley, of Minneapolis, Minnesota, for complain- 
ant. Mr. Irving Coopersmith and Mr. H. R. Friedman, of New York, 
N. Y., for respondent. Mr. James A. O’Donneil, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informa! complaint was filed on January 25, 1951, and a formal 
complaint was filed on October 8, 1951. Complainant seeks an 
award of reparation in the amount of $2,922.72, representing a 
loss sustained on two carloads of tomatoes allegedly sold to re- 
spondent on November 30 and December 1, 1950, and rejected by 
respondent. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served by registered mail on respondent 
on October 15, 1951. On the same date, a copy of the report of 
investigation was served upon complainant’s attorney. Respond- 
ent filed an answer on November 27, 1951, denying generally the 
allegations of the complaint. By way of set-off and counterclaim, 
respondent seeks damages caused by complainant’s failure to de- 
liver tomatoes of U.S. No. 1 grade on arrival at New York City, 
as warranted. No reply to to the counterclaim was filed by com- 
plainant. 

Copies of a supplemental report of investigation were served 
by registered mail upon the attorneys for respondent and com- 
plainant on June 5 and June 6, 1952, respectively. 

An oral hearing was held at New York City on December 15, 
1952. Both parties were represented by counsel. Benjamin Lipsitz, 
a salesman for C. H. Robinson, Inc., which company acted as 
broker in the two transactions involved herein, testified for com- 
plainant. Joseph Spinale was the sole witness to appear and tes- 
tify for respondent. Both parties filed briefs. 


FINDINGS OF FACT 
1. Complainant was an individual, Herman Lester Ligon, do- 
ing business as Ligon Produce Company, whose post office ad- 
dress was San Antonio, Texas. Subsequent to the filing of the 
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complaint in this case, complainant died, and H. L. Ligon, Jr., 
became the executor of his estate. 


2. Respondent, Spinale Brothers, Inc., is a corporation whose 
post office address is 105 North Moore Street, New York 18, New 
York. At the time of the transactions complained of herein, re- 
spondent was licensed under the act. 


3. On or about November 30, 1950, in the course of interstate 
commerce, complainant, by contract in writing negotiated through 
a broker, sold to respondent a carload of Texas tomatoes, Ligon 
brand, at the agreed price of $4.25 per lug, f.o.b. for 469 lugs, 
size 6 x 6, and $3.75 per lug, f.o.b. for 231 lugs, size 6 x 7, or a 
total purchase price of $2,859.50, the tomatoes to be U. S. No. 1 
on arrival] at New York. 


4. On November 29, 1950, the 700 lugs of tomatoes were offici- 
ally inspected at shipping point and graded U.S. No. 1. On the 
same day, the tomatoes were shipped from Edinburg, Texas, in 
car ART 24186 which arrived at Harsimus Cove, Jersey City, New 
Jersey, at 11:55 p.m. on December 5, 1950. The car arrived at 
Pennsylvania Produce Terminal Pier 28, New York City, on float 
562, at 3:40 a.m. on December 6th, having been ordered by re- 
spondent at 10:50 a.m. on December 5th for the regular market 
of December 6th. The car was held over on float 562 at Pier 28 
on account of late arrival. At 1:10 p.m. on December 6th, re- 
spondent reordered the car for the regular market of December 
7th. Unloading of the car started at 8 p.m. on December 6th and 
was completed the same night at 9:20 p.m. 


5. The tomatoes from car ART 24186 were federally inspected 
on the night of December 6, 1950, and were certified as failing to 
grade U.S. No. 1 because of discolored areas in excess of toler- 
ance. At 1:59 p.m. on December 7th, respondent sent a wire to 
the broker rejecting the carload of tomatoes as not being in ac- 
cordance with contract specifications. Thereafter, upon instruc- 
tions received from complainant, the broker made prompt and 
proper disposition of the tomatoes in the New York market, ob- 
taining net proceeds of $1,545.57. 

6. On or about December 1, 1950, in the course of interstate 
commerce, complainant, by contract in writing negotiated through 
a broker, sold to respondent a carload cf Texas tomatoes, s ze 7 x 7, 
at the agreed price of $2.50 per lug, f.o.b. for 700 lugs, or a total 
purchase price of $1,750, the tomatoes to be U.S. No. 1 on arrival 


at New York. 
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7. On November 30, 1950, the 700 lugs of tomatoes were of- 
ficially inspected at shipping point and graded U. S. No. 1. On 
December 1, 1950, the tomatoes were shipped from Edinburg, 
Texas, in car ART 20645. The car arrived from Harsimus Cove, 
Jersey City, New Jersey, at the Pennsylvania Produce Terminal 
Pier 28, New York City, on float 540, at 10:10 p.m. on December 
6, 1950, having been ordered by respondent at 1:10 p.m. on De- 
cember 6th for the regular market of December 7th. Unloading 
of the car started at 11:15 p.m. on December 6th and was com- 
pleted at 12:30 a.m. on December 7th. 

8. The tomatoes from car ART 20645 were federally inspected 
on the night of December 6, 1950, and were certified as failing to 
grade U.S. No. 1 because of a combination of decay and soft and 
discolored areas in excess of tolerance. At 1:59 p.m. on December 
7th, respondent sent a wire to the broker rejecting the carload 
of tomatoes as not being up to contrac: specifications. Thereafter, 
the tomatoes were reloaded for shipment to Boston, Massachusetts, 
where they were promptly and properly resold for net proceeds 
of $142.21. 

9. Informal complaint was filed January 25, 1951, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 

There is no dispute between the parties as to the contract terms 
and conditions or as to the fact that the two carloads of tomatoes 
did not grade U. S. No. 1 upon arrival at.-New York. There is for 
determination, however, the question whether respondent accepted 
the tomatoes by having them unloaded at destination, and whether 
respondent’s subsequent rejection was without reasonable cause. 

There was testimony at the hearing that it is the customary 
practice of the trade for buyers to have inspections made, when 
desired, on track at Jersey City, New Jersey, prior to having cars 
brought across to New York City on floats, since once a car is 
brought over on a float it is automatically unloaded by the rail- 
road on the pier. Joseph Spinale testified that respondent had been 
in the tomato business for about 18 to 20 years, so it is reasonable 
to assume that respondent was aware of the practice of the trade 
in this respect. Respondent contends, however, that it was entitled 
to an unrestricted inspection of the cars after they were unloaded 
in New York City, since it was an established fact that a Federal 
inspection would not be made while the cars were on the floats, but 
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only after unloading on the pier. The evidence shows that respond- | 


ent was notified of arrival of the cars at Harsimus Cove, Jersey 
City, New Jersey, and that thereupon respondent itself ordered 
the cars moved over to Pier 28. By so doing, respcndent exercised 
dominion and control over the goods, and thereby caused the cars 
to be unloaded. Unloading of a car, prior to giving notice to the 
seller of rejection, has been held generally to constitute acceptance 
by the buyer. A. Bartolla & Sons v. Jock Kerzner, 8 A.D. 754; 
Charles P. Tatt Fruit Co. v. Mac’s Produce, 9 A.D. 802. Under 
the facts of this case, we can find no basis for making any excep- 
tion to the general rule, and must hold that respondent’s acts in 
having the two cars moved over and unloaded at Pier 28 consti- 
tuted an acceptance. By accepting the tomatoes, respondent bocame 
liable for the contract price, subject to respondent’s right to claim 
damages for breach of warranty. Having accepted the tomatoes, 
respondent then had no right to reject them. 

There is no question but that the two carloads of tomatoes did 
not grade U. S. No. 1 upon arrival at New York. The inspection 
certificate covering car ART 24186 shows that it failed to grade 
U. S. No. 1 because of discolored areas in excess of tclerance, and 
the inspection certificate covering car ART 20645 shows that it 
failed to grade U. S. No. 1 because of decay and soft and discol- 
ored areas in excess of tolerance. The measure of damages for 
breach of warranty is the difference between the value of the 
goods at the time of delivery to the buyer and the value they would 
have had if they had answered to the warranty. The Auster Co. 
et al. v. J. C. Watson Co., 8 A.D. 798; C & S Produce Co. v. L. M. 
Coxe, 8 A.D. 615. 

In attempting to prove its damages for breach of warranty, re- 
spondent has used the gross proceeds obtained on resale as repre- 
senting the actual value of the two carloads of tomatoes at the 
time of delivery. Respondent has further attempted to show what 
the tomatoes would have been worth if they had actually been 
U.S. No. 1 upon arrival at New York, as required by the terms of 
the contracts. In our opinion respondents’ proof on both points 
is unacceptable. 

With respect to car ART 24186 containing tomatoes of size 
6 x 6 and 6 x 7, Joseph Spinale in effect states in his tes‘imony 
that on December 7, 1950, there were no U. S. No. 1 Texas toma- 
toes being sold on the New York market, but that if there had 
been, such tomatoes would have sold for a price of $575 to $6 
for size 6 x 6, and for a price of $4.75 to $5.25 for size 6 x 7. Such 
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testimony is refuted by the fact that reports of sales of tomatoes 


made by the New York Fruit Auction Corporation on December 
7, 1950, which are part of the record of this case, show that U. S. 
No. 1 Texas tomatoes were actually sold on the New York auction 
market on that date, and both the report of the New York Fruit 
Auction Corporation and the New York market news report of 
this Department of December 7, 1950, indicate that the price ob- 
tained for U. S. No. 1 Texas tomatoes, size 6 x 6, was only $3.40, 
and for size 6 x 7, only $1.40 to $1.80. In any event, however, in 
determining the difference in value between the tomatoes size 6 x 6 
and 6 x 7 actually delivered and tomatoes which would have graded 
U. S. No. 1 at New York, it would not be proper to take the date 
of December 7, 1950, to make this comparison sinc2 it appears 
from the testimony of Benjamin Lipsitz that these tomatoes were 
sold by private sale after rejection on December 8, 1950, and it is 
undisputed that the disposition was prompt and proper. Respond- 
ent has introduced no evidence to show what the value of tomatoes 
of these sizes would have been on December 8, 1950, if they had 
been U. S. No. 1, and while the market news service report of that 
date shows some sales of Texas tomatoes, size 6 x 6 and 6 x 7, 
it does not indicate that they were U. S. No. 1, but only that they 
were “stocks of good merchantable quality and condition.” With 
respect to car ART 20645, containing tomatoes, size 7 x 7, which 
was reloaded and diverted to Boston for resale after rejection, 
respondent has similarly failed to prove what the value of those 
tomatoes would have been if they had been U. S. No. 1. Respond- 
ent has failed to sustain its burden of proving the amount of dam- 
ages as a result of breach of warranty by complainant under the 
two contracts. Nominal damages of $1 should be awarded to re- 
spondent on each contract. 

We are satisfied from the evidence before us that the resales 
were promptly and properly made. Complainant realized net pro- 
ceeds on resale of car ART 24186 of $1,545.57, and net proceeds 
on resale of car ART 20645 of $142.21, after making proper de- 
ductions. Respondent contends that complainant had no right to 
make a deduction of $35 for brokerage charges incurred on re- 
sale of car ART 24186 at New York, as this constituted double 
brokerage. We find no basis in fact for this contention. After 
rejection, it was quite proper for complainant, who was located 
in Texas, to have a broker handle this disposition of the goods in 
New York, and such charge was properly deductible frcm the gross 


proceeds obtained on resale. 
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Respondent’s rejections of the two carloads of tomatoes were 
without reasonable cause and in violation of section 2 of the act. 
Reparation should be awarded to complainant in the amount of 
the damages sustained thereby, $2,920.72, with interest, repre- 
senting the balance due on the purchase price of the two carloads 
of tomatoes, $2,922.72, less $2 nominal damages to respondent for 
breach of warranty. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,920.72, with interest thereon 
at the rate of 5 percent per annum from January 1, 1951, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3720) 
PACA Docket No. 5857. Decided November 24, 1953. 


Dismissal—Failure to Sustain Burden of Proof of Ex- 
istence of Contract and Account on Individual Car Basis 


Where complainant alleged that a certain sum is due him from respondent 
on a number of carloads of pascal celery shipped to respondent on a 
consignment basis, and respondent in its answer admitted the receipt 
of the celery but averred that the agreement with complainant provided 
for an account of the produce upon a pool basis; that pursuant to said 
agreement complainant delivered the carloads and respondent remitted 
a sum representing the entire balance due and owing complainant for 
the celery, held, that complainant has failed to establish by a preponder- 
ance of the evidence the existence of a contract between the parties for 
the sale of cars of pascal celery consigned by complainant to respondent 
and an accounting by respondent therefor on an individual car basis 
and, therefore, the complaint should be dismissed. 


Evidence Admissible in Administrative Proceedings 


In administrative proceedings presiding officers are expected to admit not 
only all evidence which is clearly admissible, but also all evidence of 
doubtful admissibility, but this does not mean that all evidence received 
at the hearing must be considered as competent and admissible. 


Admissibility of Exhibits by Way of Deposition Offered 
as Evidence 


Where a party does not expect to appear at the hearing and wishes exhibits 
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attached to the pleadings introduced in evidence, the proper procedure 
is to submit them by way of deposition. In that way the proper ground- 
work can be laid, the exhibits identified, they can then be offered in 
evidence, and their significance can be explained. 


Associated Traffic Managers, of Los Angeles, California, for complainant. 
Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. Mr. 
Thomas A. Reap, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed September 23, 1952, ccmplainant alleges 
that the sum of $1,739.02 is due complainant from respondent on 
15 carloads of pascal celery shipped to respondent on a consign- 
ment basis during the months of May and June, 1951. A copy of 
the formal complaint and a copy of the report of investigation 
made by the Department were served upon respondent by regis- 
tered mail on October 2, 1952. A copy of the report of investiga- 
tion was served on complainant’s representative on October 6, 
1952. 

On November 12, 1952, respondent filed an answer to the 
complaint, admitting the receipt of the celery, but by way of fur- 
ther answer averred that the agreement with complainant pro- 
vided for an accounting of the 15 cars of pascal celery upon a pool 
basis; that pursuant to said agreement, complainant delivered 15 
cars of pascal celery and respondent remitted the sum of $499.77, 
said amount representing the entire balance due and owing to 
complainant for the celery in question. 

An oral hearing was held at * * *, Pennsylvania, on March 
9, 1953. Complainant did not appear personally or by counsel, and 
no witnesses appeared for complainant. Respondent was repre- 
sented by counsel. Pursuant to a written request by complainant’s 
representative, the Presiding Officer offered into evidence on be- 
half of complainant 19 exhibits which were attached to the com- 
plaint. Although counsel for respondent cbjected to their admis- 
sion, the Presiding Officer reccived the exhibits in evidence, re- 
serving judgment as to their admissibility until an opportunity 
for further consideration. No oral testimony or other evid2nce was 
offered on behalf of respondent at the hearing. A brief was filed 
by respondent, but not by complainant. 
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FINDINGS OF FACT 


1. Complainant is an individual, * * *, doing business 
as * * * whose post office addressis * * *, * * °, 


California. 


2. Respondent, * * *, is acorporation, whose address is 
* * * * * *, Pennsylvania. At the time of the transac- 
tions complained of herein, respondent was licensed under the Act. 


3. On or about May 22, 1951, complainant and respondent en- 
tered into an oral agreement providing for shipment by complain- 
ant, in interstate commerce, to respondent of a number of carloads 
of pascal celery on consignment, at a stipulated minimum guaran- 
teed price per crate. Thereafter complainant delivered 15 cars of 
pascal celery to respondent. 

4, Respondent made an accounting to the complainant cover- 
ing the disposition of the 15 carloads of pascal celery and sent 
complainant its check in payment. 

5. Informal complaints were received by the Department on 
July 9, 1951 and August 20, 1951, which was within 9 months after 
the alleged cause of action accrued. 























CONCLUSIONS 


Exhibits 1 to 19, inclusive, attached to the complaint, were ex- 
plicitly denied in paragraph 8 of respondent’s answer, and demand 
was made for production of the originals thereof. A copy of the 
answer was served upon complainant’s representative on Novem- 
ber 18, 1952, almost 4 months prior to the oral hearing. At the 
hearing, counsel for respondent also objected to the admission of 
the exhibits into evidence by the Presiding Officer on behalf of 
complainant. The Presiding Officer admitted the exhibits over 
counsel’s objections. Presiding officers are expected to admit not 
only all evidence which is clearly admissible, but also all evidence 
of doubtful admissibility. Donnelly Garment Co. v. National Labor 
Relations Board, 123 F. 2d 215 (8 Cir. 1941); Anonymous De- 
cision, 9 A.D. 1459. This does not mean that the Judicial Officer 
is bound to consider all evidence received at the hearing as com- 
petent and admissible. Inadmissible and incompetent evidence in 
the record generally will be excluded from consideration in arriv- 
ing at a decision. 

The exhibits attached to the complaint in this case were not 
properly admitted in evidence at the hearing. Section 47.15 (6) 
of the rules of practice provides in part as follows: “(i) All writ- 
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ten statements, charts, tabulations, or similar data offered in evi- 
dence at the hearing shall, after identification by the proponent 
and upon a satisfactory showing of the admissibility of the con- 
tents thereof, be numbered as exhibits, received in evidence, and 
made a part of the record. * * *”’ Under the rules of practice 
then, a specific condition precedent to the admissibility of exhibits 
in evidence is that they be identified by the proponent. If a pre- 
siding officer offers exhibits at the request of a party who is not 
present at the hearing, and the opposing party objects to the re- 
ceipt of the exhibits in evidence, as was done in this case, the pre- 
siding officer is obviously in no position to lay any foundation for 
admitting the exhibits. Where a party does not expect to appear 
at the hearing and wishes exhibits attached to the pleadings in- 
troduced in evidence, the proper procedure is to submit them by 
way of deposition. In that way the proper groundwork can be laid, 
the exhibits identified, they can then be offered in evidence, and 
their significance can be explained. 

Since the aforesaid exhibits are not under the circumstances, 
competent evidence, and since no evidence of any kind was offered 
at the hearing, complainant must rely entirely upon the contents 
of the report of investigation to support its complaint. Exhibit 1 
of the report of investigation discloses that complainant, on June 
12, 1951, sent a telegram to respondent which reads, in part as 
follows: “MY UNDERSTANDING — GUARANTEE WOULD 
COVER EACH CAR SEPARATELY AND NOT AS A POOL.” 
This telegram cannot be construed as a confirmation as it was sent 
8 weeks after the contract was entered into, and, by complainant’s 
own implication (Exhibit 5, sheet 2, report of investigation), after 
7 of the 15 cars involved had been soldat * * *. Five of these 
7 cars were sold at a deficit (Exhibit 2, sheet 3, report of investi- 
gation), and on a pool arrangement it was then obvious that any 
profits received from the sale of subsequent carloads of celery 
would be used by respondent to offset the deficit. Since the financial 
outcome of the transaction was then fairly obvious, complainant’s 
telegram of June 12, 1951, can be given little weight. 

Exhibit 4, sheet 3, of the report of investigation, also recites 
that a wire was sent by complainant to respondent on June 22, 
1951, referring to shipment of the last 2 cars involved in the trans- 
action, and stating as follows:“* * * BOTH CARS $1.75 FOB 
PLUS $65.00 TOP ICE GUARANTEED ADVANCE INDIVID- 
UAL CAR SALES NO POOL * * *.” This telegram transmitted 
after the transaction was nearly completed, is of little assistance 
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in determining the provisions of the agreement upon which the 
transaction was based. 

Exhibit 3, attached to the report of investigation, shows that 
the Department found nothing in complainant’s file to substan- 
tiate its claim that the agreement between the parties provided 
for accounting on an individual car basis, rather than on a pool 
basis. Exhibit 4, sheet 1, of the investigation report, indicates 
also that no evidence of any kind was discovered to indicate the 
original terms of the contract in regard to the manner of account- 
ing. 

While §47.7 of the rules of practice provides that information 
contained in the report of investigation is to be considered as ‘“‘a 
part of the evidence in the proceeding,” this simply means that 
such information will be considered for whatever it is worth. We 
think that such evidence as is reflected in the investigation report, 
which consists chiefly of the above-recited telegrams, together 
with various fragments of other telegrams exchanged between the 
parties, is not sufficient to prove the allegations contained in the 
complaint. It must be concluded that complainant has failed to 
establish by a preponderance of the evidence the existence of a 
contract between the parties for the sale of cars of pascal celery 
consigned by complainant to respondent and an accounting by the 
respondent therefor on an individual car basis. In other words, 
complainant has failed to sustain the burden of proof resting upon 
it to prove its complaint. The complaint, therefore, should be dis- 
missed. 































ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 







(No. 3721) 






EARL PIPER v. MAIN Estates. PACA Docket No. 5929. Decided 
November 24, 1953. 







Fa‘lure to Pay Balance of Purchase Price of Strawberries 
— Evidence — Failure to Prove Strawberries Contained 
Maggots—Failure to Establish Inferior Quality of Fruit— 
Right to Recover Reasonable Value of Cans 


Where complainant alleged that he was entitled to recover the amount of 
the balance of the purchase price of a number of shipments of blueberries 
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purchased by respondent from complainant and his assignors, that the 
shipments were in the form of running accounts, with respondent having 
made payments at irregular intervals, and promising to pay the balance 
due by the end of a certain date, and respondent in its answer alleged 
that some of the shipments contained foreign or deleterious matter, and 
respondent suffered a loss thereby and averred that the purchase price 
for all shipments of the blueberries had been paid, Held: 

(1) since there is no evidence that the berries shipped to respondent 
by complainant and his assignors contained maggots, respondent is not 
entitled to the deduction of 2 cents per pound because of loss suffered 
by reason of grower’s breach of warranties in representing the berries 
as being free from maggots; 

(2) with respect to some shipments, respondent is estopped from 
denying the purchase of these blueberries since the evidence establishes 
that respondent’s driver, apparently acting with authority which was 
not denied, accepted the shipment and issued a signed delivery receipt, 
and the berries were frozen and placed in storage; 

(3) with respect to another shipment, respondent’s testimony that 
this shipment was in bad condition was based on speculation, since re- 
spondent’s evidence is insufficient to show that he did not buy the berries, 
or to establish the claimed inferior quality of the fruit; 

(4) since the furnishing of the cans was an inseparable part of the 
contract to purchase the berries, complainant is entitled to recover the 
reasonable value of the cans; and 

(5) respondent’s failure to make full payment promptly to com- 
plainant and his assignors of the full purchase price for the shipments 
of the fruit involved here is in violation of section 2 of the act, for 
which reparation should be awarded to complainant. 

. Earl Piper, of Pemberton, New Jersey, complainant, pro se. Mr. Otto 
W. Woltersdorf, of Philadelphia, Pennsylvania, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaints were filed on May 12, 1952, by Earl Piper, 
Samuel Haines, and Charles Lynch, and on May 16, 1952, by Wil- 
liam G. Bray, Formal complaint was filed on December 9, 1952, 
by Earl Piper, setting forth assignments of interest to complain- 
ant by Samuel Haines, Charles Lynch, and William G. Bray of 
their claims against respondent. 

The complainant alleges that respondent purchased 87 ship- 
ments of blueberries from complainant and his assignors at a 
price of 21 cents per pound, and one shipment at 18 cents per 
pound, for a total net sum of $11,803.83; that the shipments were 
in the form of running accounts, with respondent having made 
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payments at irregular intervals, and promising to pay the balance 
due by the end of October 1951. It is further alleged that respond- 
ent paid $9,492.20 on the accounts, leaving unpaid a balance of 
$2,311.63 for which complainant seeks reparation. After the filing 
of the formal complaint and prior to filing his answer respondent 
paid the sum of $1,854.37 on the aforesaid claims. 

A copy of the report of investigation prepared by the Depart- 
ment was served by registered mail upon complainant on January 
30, 1953, and a copy of the supplemental report of investigation 
was likewise served on complainant on February 14, 1953. Copies 
of the formal complaint and report of investigation were served 
by registered mail upon respondent on January 29, 1953, and a 
copy of the supplemental report of investigation was served by 
registered mail upon respondent on February 13, 1953. 

Respondent filed an answer on February 19, 1953, averring that 
the total purchase price for all shipments of blueberries had been 
paid. Respondent alleged that he agreed to pay 21 cents per pound 
for blueberries delivered by Earl Piper, Charles Lynch, and Samuel 
Haines upon their warranty that the blueberries delivered to re- 
spondent were free from any foreign or deleterious matter; that 
the blueberries delivered by the said Piper, Lynch, and Haines on 
and after July 31, 1951, were not free of foreign or deleterious 
matter and respondent suffered a loss thereby; and the payment 
of 19 cents per pound for the blueberries delivered on or after July 
31, 1951, by said parties was a fair and just compensation for 
such berries. Respondent further alleged that he accepted the ship- 
ments of blueberries made by William G. Bray on July 20 and 24, 
1951, after Bray agreed to a price of 18 cents per pound for the 
berries. 

A hearing was held at Philadelphia, Pennsylvania, on June 29, 
1953, at which respondent was represented by counsel. At the hear- 
ing the oral testimony of the respondent and three complainant 
witnesses was taken and a number of exhibits received in evidence. 
Briefs were submitted by the complainant and the respondent. 








































FINDINGS OF FACT 

1. Complainant, Earl] Piper, is an individual whose post office 
address is Pemberton, New Jersey. 

2. Respondent, George J. Main, is an individual doing business 
as Main Estates, whose post office address is 303-317 North Front 
Street, Philadelphia, Pennsylvania. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 













e] 











PIPER v. MAIN ESTATES 1885 
Cite as 12 A.D. 1362 


3. On December 1, 1952, Charles Lynch, Samuel Haines, and 
William G. Bray, assigned their title and interest in this action 
to complainant with the understanding that complainant would 
make reimbursement of any sums collected from respondent, cov- 
ering shipments of blueberries from the growers to respondent. 


4. Inor about the month of June 1951, in the course of inter- 
state commerce, respondent agreed to purchase from growers in 
the Pemberton, New Jersey, blueberry area, including the com- 
plainant and his assignors Charles Lynch, Samuel Haines, and 
William G. Bray, all their crops of fresh blueberries up to approx- 
imately 250,000 pounds at 21 cents per pound. All the berries so 
purchased were to be placed in 20-pound containers furnished by 
respondent and then picked up by respondent’s trucks in the fields 
of the growers and delivered to respondent in Philadelphia. Pay- 
ment for the berries was to be made at intervals during the season 
and any balance owing at the end of the season would be paid by 
the end of October 1951. Pursuant to said agreement deliveries of 
blueberries were made to respondent by complainant and his as- 
signors, and payments were made, as follows: 


(a) During the period beginning on or about July 3, 1951, 
and ending on or about August 24, 1951, complainant 
delivered to respondent 28 shipments of fresh blueberries 
for a total purchase price of $4,700.43. From time to 
time during the years 1951, 1952, and 1953, respondent 
paid complainant various amounts totalling $4,440.37. 
There is now due and owing to complainant from re- 
spondent the sum of $260.06, no part of which has been 
paid. 

(b) During the period beginning on or about July 17, 1951, 
and ending on or about August 16, 1951, complainant’s 
assignor, Charles Lynch, delivered to respondent 30 ship- 
ments of fresh blueberries for a total purchase price of 
$2,503.20. From time to time during the years 1951, 
1952, and 1953, respondent paid Charles Lynch various 
amounts totalling $2,444. There is now due and owing 
complainant from respondent, on account of the deliv- 
eries made by Charles Lynch, the sum of $59.20, no 
part of which has been paid. 


(c) During the period beginning on or about July 26, 1951, 
and ending on or about August 21, 1951, complainant’s 
assignor, Samuel Haines, delivered to respondent 20 
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shipments of fresh blueberries for a total purchase price 
of $1,541.40. From time to time during the years 1951, 
1952, and 1953, respondent paid Samuel Haines various 
amounts totalling $1,447.80. There is now due and owing 
complainant from respondent, on account of deliveries 
made by Samuel Haines, the sum of $93.60, no part of 
which has been paid. 


(d) During the period beginning on or about June 27, 1951, 
and ending on or about July 24, 1951, complainant’s as- 
signor, William G. Bray, delivered to respondent 9 
shipments of fresh blucberries at 21 cents per pound, 
and 1 shipment at 18 cents per pound, for a total pur- 
chase price of $3,058.80. Respondent failed to reimburse 
said Bray for 495 of the containers in which said berries 
were shipped to respondent, and there is due thereon the 
sum of $49.50 as the reasonable value of such contain- 
ers. From time to time during the years 1951, 1952, and 
1953, respondent paid William G. Bray various amounts 
totalling $3,014.40. There is now due and owing to com- 
plainant from respondent, on account of deliveries made 
by William G, Bray, the sum of $93.90, no part of which 
has been paid. 

5. The blueberries shipped by complainant and his three as- 
signors to respondent were of the kind, grade, and quality called 
for by the contracts between the parties ; the shipments being made 
in the manner agreed upon from loading points in the State of 
New Jersey to respondent at Philadelphia, in trucks provided by 
respondent and operated by his employees. 

6. Informal complaints were filed on May 12 and 16, 1952, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent concedes that with respect to the berries purchased 
from Piper, Lynch, and Haines, the only dispute between the par- 
ties relates to the amount of the payments for the shipments made 
on and after July 31, 1951. In submitting statements of account 
to these three growers, respondent showed a value of 19 cents 
per pound commencing July 31, 1951, rather than the price of 21 
cents per pound as originally agreed to by the parties. 

Respondent claims he is entitled to the deduction of 2 cents per 
pound because of loss suffered due to the growers’ breach of war- 
ranty in representing the berries as being free from maggots. In 
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support of his position, respondent’s counsel offered in evidence 
reports of tests and inspections made by officials of Drexel Insti- 
tute on August 28, 1952, the Tastykake Baking Company on Aug- 
ust 29, 1952, and the United States Department of Agriculture on 
August 26, 1952, allegedly covering these berries shipped by the 
growers and placed in storage by respondent between the periods 
July 28 to August 2, 1951, and August 5 to August 20, 1951 (T. p. 
84). These reports indicate a high maggot content in the berries 
examined. 

It was the testimony of complainant witnesses, Piper and Lynch, 
that no warranty was furnished respondent that the berries would 
be free from maggots, and that their berries did not contain mag- 
gots. That the parties did not expressly so warrant their berries 
appears to be amply supported by the evidence of record. How- 
ever, even though we concluded that such a warranty was made by 
the parties, respondent could not sustain his claim of damages 
as he has failed to prove that the berries shipped by Piper, Lynch, 
and Haines contained maggots. 

The certificate issued by the Department of Agriculture shows 
only that the samples of frozen blueberries examined were in un- 
coded containers drawn on August 26, 1952, from a lot of 300 cans 
located in the cold room of respondent’s warehouse. The report of 
examination by Dr. Obold of Drexel Institutes refers only to un- 
identified blueberries submitted on August 26, 1952, and the letter 
of Tastykake shows only the rejection of a lot of 5,200 cans on 
the basis of examination of 35 unidentified sample cans of frozen 
blueberries. Their purchase order referred, however, to the “1952 
crop.” At the time of introduction of these documents, counsel 
for respondent stated that the 35 samples were drawn indiscrim- 
inately from 5,000 cans in the warehouse among which were cans 
of blueberries received from complainant and his assignors (T. p. 
62). This statement, as well as the aforesaid statement contained 
on page 84 of the transcript, was not under oath and whether it 
was based on personal knowledge is not shown. Respondent testi- 
fied that his warehouse contained 5 or 6 thousand cans of blue- 
berries (T. p. 35); that he could not identify the cans taken for 
the test; that they were taken from all over the warehouse and 
many of the cans had no names on them when inspected (T. 
pp. 81, 82); and that he believed there was nothing wrong with 
Lynch’s berries (T. p. 78). The record shows that approximately 
1,033 cans of blueberries were shipped by Piper, Lynch, and Haines 
on or after July 31, 1951, and only a total of 2,828 cans of berries 
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were shipped by all the parties to respondent during the entire 
1951 season. The record also shows that respondent was purchas- 
ing blueberries from other growers during the same period and 
storing the berries in the warehouse. None of the berries purchased 
in the 1951 season was inspected or tested for maggots by respond- 
ent prior to quick freezing them, and no complaints were made 
of the presence of maggots before the filing of the answer herein. 

Further, there is no showing as to whose or how many cans of 
the 1951 blueberry crop were carried over into 1952, or whether 
1952 purchases of blueberries were commingled with the 1951 
crop in the warehouse. In other words, all that respondent has 
proven with certainty is that in August 1952 he had 5 to 6 thousand 
cans of frozen blueberries stored in his warehouse and that some 
of the cans of blueberries were infested with maggots. There is 
no evidence that the berries shipped respondent in 1951 by com- 
plainant and his assignors contained maggots. 

The dispute between respondent and the grower, William G. 
Bray, concerns the shipment of 74 cans of berries made on July 
20, 1951. Bray testified that he shipped prime berries, but that 
his shipment of 117 cans on July 24 was not in very good condi- 
tion due to trucking delays, and for that reason he charged 18 
cents a pound instead of the contract price of 21 cents. Respondent 
testified that the fruit shipped on the 20th was of inferior quality, 
being soft and soggy. Respondent also testified that he did not 
purchase this shipment, that someone stopped his driver while 
passing Bray’s farm and loaded the berries onto the truck; and 
that the shipment was made without respondent’s knowledge. 

Respondent is estopped from denying the purchase of these blue- 
berries since the evidence clearly establishes that his driver, ap- 
parently acting with authority which was not denied, accepted the 
shipment and issued a signed delivery receipt, and the berries 
were frozen and placed in storage. As to the condition of the fruit, 
the record shows that respondent did not call for an inspection of 
this shipment, nor did he complain or make protest until the com- 
plaint was filed. Further, respondent testified he was unable to 
identify Bray’s berries out of the 5,000 cans stored (T. p. 35). 
His testimony that the July 20 shipment was in bad condition was 
based on speculations. In the circumstances, respondent’s evidence 
is insufficient to show that he did not buy the berries or to estab- 
lish the claimed inferior quality of the fruit. 

The grower, Bray, testified that under his arrangement with 
respondent, empty containers were to be provided by respondent; 
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that there came a time when respondent was unable to deliver 
cans; and that respondent promised to pay him for any cans of his 
own which were used. Bray stated that he shipped a total of 745 
cans of biueberries; that he received 250 cans from respondent and 
used 495 cans of his own for which he seeks reparation at the rate 
of 12 cents per can, or $59.40. Respondent denied he agreed to pur- 
chase the cans and stated Bray was to get cans from the driver 
to replace his own, but whether he got them he didn’t know (T. 
p. 85). He stated he could buy all the cans he wanted for 10 cents 
each. Other testimony of record discloses that at times during the 
season insufficient cans were furnished by respondent. It is clear 
that Bray was not reimbursed for his 495 cans. As the furnishing 
of the cans was an inseparable part of the contract to purchase the 
berries we believe that complainant should recover the reasonable 
value of the cans at the rate of 10 cents per can, for a total of 
$49.50. 

Complainant is entitled to reparation in the total amount of 
$506.76, representing awards on the transactions herein as fol- 
lows: Earl Piper, $260.06; Charles Lynch, $59.20; Samuel Haines, 
$93.60; and William G. Bray, $93.90. 


Respondent’s failure to make full payment promptly to com- 
plainant and his assignors of the agreed purchase price for the 87 
shipments of blueberries is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$506.76, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $506.76, with interest thereon 
at the rate of 5 percent per annum from October 31, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3722) 


AROOSTOOK GROWERS, INC. v. AMON THALL COMPANY, INC. PACA 
Docket No. 6104. Decided November 30, 1953. 


Rejection of Commodity without Reasonable Cause — 
Failure to Pay Balance Due on Resale of Potatoes—Default 


Where complainant claimed an award of reparation in the amount of the 
loss allegedly sustained as a result of respondent’s rejection without 
reasonable cause of two carloads of potatoes to be shipped at complain- 
ant’s option in March 1953, held, that in accordance with the rules of 
practice under the act, respondent, by failing to file an answer, admitted 
the material facts alleged in the complaint and waived an oral hearing, 
and respondent’s failure to pay promptly to complainant the balance due 
on the two carloads of potatocs resold by complainant for respondent’s 
account is a violation of section 2 of the act, for which reparation should 
be awarded to complainant. 

Aroostook Growers, Inc., of Presque Isle, Maine, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed July 10, 1953. Formal complaint was 
filed on September 25, 1953. Complainant seeks an award of re- 
paration in the amount of the loss allegedly sustained as a result 
of respondent’s rejection without reasonable cause of two car- 
loads of potatoes shipped in March 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 1, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on September 30, 1953. Copies of a sup- 
plemental report of investigation were served upon complainant 
and respondent on October 22, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authcrized without 
further proceedings. 





AROOSTOOK GROWERS v. AMON THALL CO. 1371 
Cite as 12 A.D. 1370 


FINDINGS OF FACT 

1. Complainant is a corporation, Aroostook Growers, Inc., 
whose address is Presque Isle, Maine. 

2. Respondent is a corporation, Amon Thall Company, Inc., 
whose address is 168 E. Town Street, Columbus, Ohio. At the time 
of the transactions involved herein, respondent was licensed under 
the Act. 

8. In the course of interstate commerce and by contracts nego- 
tiated through broker Norman H. Vetter, Cincinnati, Ohio, com- 
plainant sold to respondent seven carloads of potatoes, as follows: 

(a) June 8, 1952, six carloads of U. S. No. 1, Size A, 2” 
minimum Katahdin potatoes, in new branded burlap sacks, packed 
450 sacks per car. The cars were to be shipped at the buyer’s op- 
tion, with sufficient prior notice, two cars each month during Jan- 
uary, February and March, 1953, at the following prices: 

Two cars January $2.60 cwt. f.o.b. 
Two cars February $2.70 cwt. f.o.b. 
Two cars March $2.80 cwt. f.o.b. 

The contract further provided that the prices were f.o.b. Presque 
Isle rate plus freight and tax delivered, and called for a deposit of 
$200 per car with the balance of the purchase price to be paid at 
the time of shipment. Respondent paid complainant the $200 de- 
posit on each of the six cars. 

(b) June 3, 1952, one carload consisting of 450 100-pound sacks 
of Certified Cobbler potatoes, in new branded burlap sacks, at $3.00 
per sack, f.o.b. Presque Isle rate, with grade guaranteed to des- 
tination. The car was to be shipped at the buyer’s option during 
March 1953, with sufficient prior notice to the seller. The contract 
called for and respondent paid to complainant a $200 deposit on 
the contract. 

4. Potatoes meeting the specifications of the foregoing con- 
tracts were shipped, in interstate commerce, from loading points 
in the State of Maine to respondent at Columbus, Ohio. Respond- 
ent received and accepted five of the six carloads of Katahdin 
potatoes in compliance with the contracts of sale and paid com- 
plainant the agreed purchase prices therefor, leaving one carload 
of Katahdin potatoes and the carload of Certified Cobbler potatoes 
shipped during March which are the subject of this complaint. 


5. Car MDT 10579 containing Katahdin potatoes meeting the 
specifications of the contract, and car MDT 2240 containing Cer- 
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tified Cobbler potatoes meeting the requirements of the contract 
were shipped by complainant to respondent, at respondent’s re- 
quest, in March 1953. While these cars were in transit to respond- 
ent at Columbus, Ohio, complainant was requested by respondent, 
due to the latter’s financial difficulties, to make other disposition 
of these potatoes. 


6. Car MDT 10579 was diverted by complainant to Hendel 
Fruit Company, Pittsburgh, Pennsylvania, and was re-sold at $2.50 
per cwt., delivered, making a total re-sale price of $1125. After 
payment of freight, and other resale expenses, and after crediting 
the $200 deposit paid by respondent, complainant realized total 
net proceeds from the re-sale of these potatoes cf $752.77, or $507.- 
23 less than the original contract price of $1260. 


7. Car MDT 2240 rolled to Columbus, Ohio. After arrival, it 
was diverted by complainant to Virgil A. Royer, Arcanum, Ohio, 
for resale on a consignment basis. The potatoes contained in this 
car were sold for net proceeds of $503.65 which, when added to the 
deposit of $200 paid by respondent on the car gives a total of 
$703.55, or $646.35 less than the original contract price of $1350. 


8. There is due and owing to complainant from respondent the 


sum of $1153.58, being the difference between the original con- 
tract prices of the potatoes contained in cars MDT 10579 and 
MDT 2240 and the total net proceeds realized from the resale of 
the potatoes. 


9. Formal complaint was filed on September 25, 1953, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant $1153.58, 
being the balance due on the two carloads of potatoes resold by 
complainant for respondent’s account, is a violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $1153.58, with interest, and the facts should be pub- 
lished. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
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to complainant, as reparation, $1153.58, with interest thereon at 
the rate of 5 percent per annum from April 1, 1953, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3723) 


Cross TOWN PRODUCE COMPANY, INC. v. NIGHT AND DAY PRODUCE 
CoMPANY, INC. PACA Docket No. 6106. Decided November 30, 
1953. 


Failure to Pay Balance of Purchase Prices of Potatoes—Default 
Headnotes in 12 A.D. 1295, applicable here. 


Lovell & Evans, of Springdale, Arkansas, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 1, 1953. Formal complaint 
was filed on July 23, 1953. Complainant seeks an award of repara- 
tion for the alleged unpaid balance of the purchase prices of two 
truckloads of potatoes sold and delivered to respondent in March 
and April 1953. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served by registered 
mail upon respondent on October 7, 1953. A copy of the report of 
investigation was served by registered mail upon complainant on 
October 8, 1953. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 











1374 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 1373 











FINDINGS OF FACT 


1. Complainant is a corporation, Cross Town Produce Com- 
pany, Inc., whose address is Highway 71, South, Springdale, Ar- 
kansas. 


2. Respondent is a corporation, Night & Day Produce Com- 
pany, Inc., whose address is 55-57 French Market Place, New 
Orleans, Louisiana. At the time of the alleged transactions, re- 
spondent was not licensed, but was subject to license under the 
Act. A license was issued to respondent on May 21, 1953, upon 
payment of the required annual fee, plus arrearage covering oper- 
ations during the time the corporation was without a license. 

3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following two truckloads of 
potatoes on the dates and terms indicated: 















Date Quantity and Description Price per cwt. Total 
(Delivered) 
Mar. 6, 1953 320 100-lb. bags White 6316s at $3.60 $1152.00 






Apr. 2, 1953 262 100-lb. bags White 6316s at 3.60..........$943.20 
58 100-Ib. bags #2 White 6316 at 2.85... 165.30 1108.50 







$2260.50 


4. Two lots of potatoes meeting the specifications of the con- 
tracts were shipped by truck from Hollandale, Minnesota, in inter- 
state commerce, to respondent at New Orleans, Louisiana. Upon 
arrival of the shipments at destination, respondent accepted the 
potatoes in compliance with said contracts of sale and made no 
complaint with respect thereto. 

5. On April 7, 1953, respondent issued its check No. 162 for 
$1152.00 in payment to complainant for the potatoes shipped on 
March 6, 1953. The check was returned by the bank upon which 
it was drawn due to insufficient funds, and the complainant was 
assessed a protest fee of $4.00. 

6. The total purchase price of the two lots of potatoes, plus 
check protest fee, is $2264.50, of which respondent has paid only 
$1408.00, leaving a balance of $856.50 due and owing to complain- 
ant from respondent. 

7. Formal complaint was filed on July 23, 1953, which was 
within 9 months after the causes of action accrued. 
























CONCLUSIONS 
Failure of respondent to file an answer to the formal complaint 





SID LIPSIG & CO. v. ROSEFELT PROD. INC. 1875 
Cite as 12 A.D. 1375 


constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay complainant promptly the full 
amount of the agreed purchase prices for the two lots of potatoes 
is in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $856.50, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $856.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3724) 


Sip Lipsig & Co. v. ROSEFELT PRopUCE, INC. PACA Docket No. 
5878. Decided November 30, 1953. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Evidence—Breach of Contract—Effect of Failure to Prove 
Damages 


Where complainant claimed reparation in connection with sales by com- 
plainant to respondent of four carloads of potatoes, and the latter in its 
answer denied liability, Held: 

(1) since the evidence shows that the first shipment contained 38 
sacks of “Creamers” substituted by complainant for size B potatoes 
which “Creamers”, by agreement of the parties, respondent sold for 
complainant’s account, the proceeds of this sale should be paid by re- 
spondent to complainant; 

(2) the invoice value, plus the procurement charge, of the remaining 
potatoes in the first shipment consisting of size B and commercial 
potatoes which met contract requirements, should be paid by respondent 
to complainant; 

(3) since respondent has failed to submit satisfactory evidence of 
the value of the potatoes in the second shipment which failed to meet 
contract requirements, respondent is liable for the full invoice price of 
this shipment; 

(4) respondent is liable for the full invoice price of the third ship- 
ment, since the potatoes in this shipment met contract requirements; 

(5) with respect to the fourth shipment, the evidence supports re- 
spondent’s defense that complainant resold the potatoes for its own ac- 
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count and, therefore, respondent is not liable for the alleged losses 
sustained by complainant on this shipment; and 

(6) respondent’s failure to pay promptly the amount found due to 
complainant in connection with the transactions involved herein consti- 
tutes a violation of section 2 of the act, for which reparation should be 
awarded to complainant. 


Effect of Failure to Prove Damages for Breach of Contract 


Although for breach of contract by complainant-seller, respondent-buyer 
would be entitled to damages measured by the difference between the 
value of potatoes meeting contract requirements and the value of the 
potatoes actually received, respondent cannot recover such damages, 
since it failed to sustain the burden of proving both values, because it 
failed to prove the value of the potatoes received, and speculation as to 
this value is not permissible. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Rosefelt Produce 
Inc., of Milwaukee, Wisconsin, respondent, pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 10, 1952, complainant 
seeks to recover reparation in the amount of $1,083.64 in connec- 
tion with sales by complainant to respondent of 4 carloads of 
potatoes. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served, by registered 
mail, on respondent on December 8, 1952. A copy of the report 
of investigation was also served upon complainant’s representa- 
tive on the same date. Respondent filed an answer to the formal 
complaint denying liability. 

Although the amount involved herein is more than $500, neither 
party requested an oral hearing. Therefore, the issues are resolved 
in accordance with the shortened method of procedure provided by 
section 47.20 of the rules of practice. Pursuant to such procedure, 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply 


thereto. 


FINDINGS OF FACT 
1. Complainant is an individual, Sidney I. Lipsig, doing busi- 
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ness as Sid Lipsig & Co., whose post office address is 216 South 
Water Market, Chicago 8, Illinois. 


2. Respondent, Rosefelt Produce, Inc., is a corporation, whose 
post office address is 418 North Broadway, Milwaukee 2, Wiscon- 
sin. At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. On or about June 5, 1952, in the course of interstate com- 
merce, complainant sold to respondent one carload of potatoes, 
then contained in car PFE 95391, which had been shipped from 
Delano, California, on June 3, 1952. The shipment was represented 
as consisting of 285 sacks of Size B potatoes for which the agreed 
contract price was $3.26, per sack, or $929.10, and 75 sacks of 
Commercial potatoes for which the agreed contract price was 
$3.06, per sack, or $229.50, plus a procurement charge of $35, or 
a total agreed price of $1,193.60, f.o.b. shipping point, subject to 
OPS maximum ceiling price on Long White potatoes. The potatoes 
in this shipment were accepted by respondent upon arrival in Mil- 
waukee, Wisconsin. Upon unloading, respondent discovered that 
the car contained 247 sacks of Size B potatoes, 75 sacks of Com- 
mercials, and 38 sacks of Creamers, of which fact respondent im- 
mediately notified complainant by telephone. Complainant re- 
quested respondent to sell the 38 sacks of Creamers for complain- 
ant’s account. Final sale of the Creamers was made by respondent 
on July 2, 1952, at a price of $1.25 per sack, or total net proceeds 
of $47.50. 


4. Respondent paid complainant the invoice price of $1,193.60 
for the potatoes in car PFE 95391 on or about June 13, 1952. On 
or about June 19, 1952, respondent sent a “statement” to complain- 
ant indicating that the shipment contained 38 bags of “Creamers” 
for which respondent had paid $232.94 pursuant to complainant’s 
invoice. Respondent’s statement rendered to complainant concluded 
as follows: “We are holding these for your account. Best offer 
$1.25 per bag, awaiting your OK to sell.”” Respondent’s original 
payment of the full invoice price on this car was made through 
inadvertence. 

5. On or about June 9, 1952, in the course of interstate com- 
merce, complainant sold to respondent one carload of potatoes, 
containing 360 sacks of Size A Long Whites, then contained in car 
PFE 62872, which had been shipped from Arvin, California, on 
June 5, 1952. The agreed contract price was $6.25 per sack, or 
$2,250, f.o.b. shipping point. The potatoes in car PFE 62872 ar- 
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rived in Milwaukee, Wisconsin, on or about June 13, 1952, and 
were delivered to and accepted by respondent. 


6. A federal inspection of the potatoes contained in car PFE 
62872 was made on June 13, 1952, at Milwaukee, Wisconsin. The 
certificate evidencing this inspection shows the condition of the 
shipment as ‘From 3 to 10%, average 7% Slimy Soft Rot, gener- 
ally in advanced stages. From 4 to 12%, average 8% damage by 
dark, sunken, discolored areas, most of which are sticky. Remain- 
der of stock generally firm.” 


7. In connection with the potatoes shipped in PFE 62872, re- 
spondent on June 19, 1952, issued a “statement” to complainant 
showing payment of the invoice price of this shipment of $2,250, 
less a deduction of $232.94 for the Creamers in car PFE 95391, 
leaving a balance of $2,017.06. Respondent on the same date issued 
its check to complainant in the amount of $2017.06. By letter 
dated June 20, 1952, complainant notified respondent that it was 
depositing respondent’s check for $2,017.06, but that such amount 
was not accepted in settlement of complainant’s invoice on car 
PFE 62872, and the balance was demanded. Respondent, under 
date of June 26, 1952, issued a “statement” to complainant show- 
ing a deduction made by respondent of $301.50 for decay and re- 
conditioning charges on the potatoes shipped in car PFE 62872. 


8. Om or about June 10, 1952, in the course of interstate com- 
merce, complainant sold to respondent one carload of potatoes then 
contained in car PFE 65216, which had been shipped from Earli- 
mart, California, on June 6, 1952. The shipment consisted of 170 
sacks of Delmart Brand, U. S. No. 1, Size A, California potatoes, 
for which the agreed contract price was $6.00 per sack, and 130 
sacks U. S. No. 1, Size B, California potatoes, for which the agreed 
contract price was $4.75 per sack, or a total price of $1,637.50, 
f.o.b. shipping point. The potatoes in this shipment were received 
in Milwaukee, Wisconsin, by respondent. 


9. On June 26, 1952, respondent issued its “statement” to com- 
plainant indicating payment for the invoice price on car PFE 
65216 of $1,637.50, less a deduction of $301.50 for decay and re- 
conditioning charges on car PFE 62872, leaving a balance of 
$1,336. and respondent’s check for $1,336 was mailed to complain- 
ant. By letter to respondent dated June 27, 1952, complainant 
acknowledged receipt of respondent’s check for $1,336 and stated 
that “This check is not acceptable in payment of invoice on car 
PFE 65216,” but that complainant was applying the check on re- 
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spondent’s account, “leaving a difference of $301.50 in dispute.” 
In the same letter complainant stated that it refused to grant re- 
spondent any allowance on car PFE 62872 on which the deduction 
of $301.50 had been made by respondent. 


10. On or about June 10, 1952, in the course of interstate com- 
merce, complainant sold to respondent one carload, containing 
360 sacks, of U. S. No. 1, Rocket Brand, California Long White 
potatoes at an agreed price of $6.00 per sack, or a total purchase 
price of $2,160, f.o.b. shipping point. The potatoes which were the 
subject of the sale had been shipped from Wasco, California, on 
June 9, 1952, in car RD 32179. On or about June 11, 1952, re- 
spondent explained to complainant that it wished to be relieved of 
the purchase of this shipment. The car was at that time in transit, 
and complainant agreed to a rescission of the sale. On or about 
June 16, 1952, complainant resold and diverted the potatoes to 
M. W. Mullarky, Milwaukee, Wisconsin, at a price of $6.25 per 
sack delivered, or $2,250. Freight charges on the shipment amount- 
ed to $638.04. Complainant rendered an invoice to Mullarky show- 
ing complainant was the seller, with no indication that the pota- 
toes were being sold for the account. of another, Complainant did 
not render an accounting to respondent. 

11. The formal complaint was filed on September 10, 1952, 
which was within 9 months from the dates on which the alleged 
causes of action accrued. 





























CONCLUSIONS 

In connection with the potatoes shipped in car PFE 95391, re- 
spondent discovered upon unloading that 38 sacks of Creamers had 
been substituted for Size B’s. Through oversight, however, re- 
spondent sent its check to complainant for the full invoice price of 
this car. Thereafter, respondent issued its “statement” to complain- 
ant showing a deduction due respondent for $232.94, the amount 
paid for the 38 sacks of potatoes ; and respondent did in fact deduct 
this sum from its remittance on the next shipment of potatoes 
from complainant. The parties are in dispute whether the tele- 
phone agreement reached between them, upon respondent’s dis- 
covery of the true contents of the shipment, provided, as respond- 
ent contends, that respondent should proceed to sell the Creamers 
for complainant’s account; or whether, as complainant maintains, 
respondent should pay the full invoice price for these potatoes 
and complainant would thereafter adjust the price thereon, Other 
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than the sworn statements of the parties, the only evidence tend- 
ing to support either version of this agreement is respondent’s 
“statement” rendered under date of June 19, 1952, which bears 
this notation: ‘We are holding these [Creamers] for your account. 
Best offer $1.25 per bag, awaiting your OK to sell. We think the 
evidence supports respondent’s position; that is, that the parties 
agreed respondent was to sell the 38 sacks of Creamers for com- 
plainant’s account. Respondent effected sale of these Creamers 
for net proceeds of $47.50. Accordingly, this amount is payable 
by respondent to complainant. 

The invoice value of the remaining potatoes in car PFE 95391, 
that is, 247 sacks of Size B potatoes at $3.26 per sack or $805.22, 
and 75 sacks of Commercial potatoes at $3.06 per sack or $229.50, 
plus the procurement charge of $35, totals $1,069.72. This sum, 
plus the proceeds of $47.50 from sale of the Creamers, equals $1,- 
117.22. Therefore, on car PFE 95391, respondent owes complain- 
ant a total of $1,117.22. 

The invoice price of car PFE 62872 amounted to $2,250. The 
destination inspection certificate, of which we take official notice, 
shows that this car failed to meet contract requirements in that 
it contained an average of 7% slimy soft rot, and an average of 
8% damage by dark, sunken, discolored areas. Because of com- 
plainant’s breach, respondent would be entitled to damages meas- 
ured by the difference between the value of potatoes meeting con- 
tract requirements and the value of the potatoes actually received. 
The burden of proving both values is upon respondent. Respondent 
has, however, failed to submit satisfactory evidence of the value 
of the potatoes received. We may not speculate as to this value, 
and hold that respondent is liable to complainant for the full in- 
voice price of this car, amounting to $2,250. 

The potatoes in car PFE 65216 met contract requirements. Re- 
spondent is therefore liable to complainant for the full invoice 
price on this shipment of $1,637.50. 

With respect to the fourth shipment, car RD 32179, it is undis- 
puted that respondent originally purchased the potatoes from com- 
plainant, and it is not denied that complainant thereafter resold 
the potatoes to another purchaser. The dispute here concerns 
whether complainant resold the potatoes for respondent’s account, 
as complainant alleges; or whether complainant agreed to a res- 
cission of the contract with respondent and resold the potatoes 
for its own account, as respondent alleges. The testimony of the 
parties is in direct conflict. The only dccumentary evidence of rec- 
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d- ord which tends to support either argument is complainant’s in- 
8 voice to M. W. Mullarky, the second purchaser. This invoice seems 
rs to indicate that complainant was not selling the potatoes for the 
t. account of another, but for itself. Further, it appears that com- 
ie plainant did not render an accounting on this car to respondent, 
8 as it normally would have done had it sold the shipment for re- 
- spondent’s account. Accordingly, we hold that the evidence sup- 
: ports respondent’s defense, and that nothing is due from respond- 





ent to complainant in connection with the losses sustained by 
complainant on this shipment. 

Respondent’s indebtedness to complainant for the first three 
carloads of potatoes amounted to $5,004.72. Respondent has paid 
complainant a total of $4,546.66 in connection with these ship- 
ments. This leaves a balance due from respondent to complainant 
of $458.06. 

In conclusion, respondent’s failure to pay promptly the balance 
of the amounts due in connection with the shipments involved 
herein is a violation of section 2 of the act, for which reparation 
in the amount of $458.06, plus interest, should be awarded to com- 
plainant. The facts and circumstances as set forth herein should 
be published. 


















ORDER 
Within 30 days from the date hereof, respondent shall pay to 

complainant, as reparation, the sum of $458.06, with interest 

thereon at the rate of 5 percent per annum from July 1, 1952, until 

paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 












CONSENT DISMISSALS—SETTLEMENT BETWEEN PARTIES 


(No. 3725) 





PACA Docket No. 5610. Decided November 17, 1953. Rome & 
Rome, of Baltimore, Maryland, and Halverson and Applegate, of 
Yakima, Washington, for complainant. Mr. Joseph F. DiDomenico, 
of Baltimore, Maryland, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. Decision by Thomas J. Flavin, Judicial Of- 


ficer. 
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(No. 3726) 


PACA Deccket No. 5889. Decided November 17, 1953. Mr. Eu- 
gene L. Wolver, of Los Angeles, California, for complainant. Mr. 
David Siskind, of New York, New York, for respondent. Mr. Fred- 
erick W. Wuodley, Presiding Officer. Decision by Thomas J. Flavin, 
Judicial Officer. 


STAY ORDER 
(No. 3727) 


JOSEPH RAVALESE v. MALARAE PRODUCE. PACA Docket No. 5915. 
Decided November 23, 1953. Mr. Marshall S. Feingold, of Hart- 
ford, Connecticut, for complainant. Mr. Louis J. DiGiacomo, of 
Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Don- 
nell, Presiding Officer. Decision by Thomas J. Flavin, Judicial 


Officer. 
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